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I. Introduction 

The New York State Law Revision Commission l submits this Preliminary Report 

concerning the award of maintenance in matrimonial proceedings, as called for by Chapter 371 of 

the Laws of2010 which directed the Commission, to among other things: 

review the maintenance laws of the state, including the \vay in which they are 
administered to determine the impact of these laws on post marital economic disparities 
and the effectiveness of such laws and their administration in achieving the state's policy 
goals and objectives of ensuring that the economic consequences of a divorce are fairly 
and equitably shared by the divorcing couple ..... 2 

Prior to the Governor's signing of Chapter 371, the Commission had conducted a review 

of section 236B of the Domestic Relations Law goveming maintenance awards at the request 0 f 

the Honorable Helene Weinstein, Chair of the New York State Assembly Judiciary Committee. 

That review led to a Commission Report issued on June 11,2010.3 

In that Report, we concluded that a full study of all maintenance related issues was 

necessary given the complexity of each of the elements of a maintenance award (eligibilily, 

The Law Revision Conunission was created by Chapter 597 of the Laws of 1934, which enacted 
Article 4-A of the Legislative Law. It consists of the chairpersons of the Committees on the Judicimy and Codes of 
the Senate and Assembly, as members ex officio, and five members appointed by the Governor, each for a term of 
five years. In its 77 years of existence, the Commission has undertaken numerous studies, developed 
recommendations for change and crafted proposed legislation on a wide variety of subjects. The Commission's 
primary office is currently located at Albany Law School. Background information about the Commission can be 
viewed at its website: http://www.lawrevision.state.ny.us. 

Laws 0[2010, c. 371 §6-a. Chapter 371 provides that "The law revision commission is hereby 
directed to: (1) review and assess the economic consequences of divorce on the parties; (2) review the mail1l<:nance 
laws of the state, including the way in which they are administered to detennine the impact of these laws 011 post 
marital economic disparities, and the effectiveness of such laws and their administration in achieving the Slate'S 

policy goals and objectives of ensuring that the economic consequences of a divorce are fairly and equitably shared 
by the divorcing couple; and (3) make reconlli1endations to the legislamre, including such proposed revisions of such 
laws as it detennilles necessmy to achieve these goals and objective,s." 

The 2010 Report reviewed the history of maintenance awards. That history will not be repeated 
here but can be found at Appendix A for readers not familiar with it. The entire report can be found at the 
Commission's website, www.1awrevision.state.ny.us. 
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amount and duration}, and that consideration should be given to the impact of the enactment of a 

no-fault divorce law on the role of timlt in maintenance awards. 

While substantial anecdotal evidence exists of problems ofunprcdictability and 

inconsistency with court awards - problems that appear to fall hardest on Jow incomc and middle 

income spouses who mayor may not be represented by counsel- we found that there is 

insufficicnt empirical data from which to draw meaningful conclusions about maintenance 

awards generally, and that a complete study must include an empirical analysis of current 

practices in New York and an analysis of how various maintenance formulas used in other states 

would compare with the calculation of awards in Ne'.v York. 

In the summer of 201 0, three major statutory changes were made to the Domestic 

Relations Law: the addition of no-fault divorce (§ 170(7)):1 changcs to tcmporary and post

divorce maintenance (§236B(5-a»,5 and the addition of a rebuttable presumption of an a\vard of 

attomeys' fees to the spouse with less money (§237(1)).6 

This Report discusses the 2010 amendments to section 236B ofthe Domestic Relations 

Law regarding temporary and post-divorce maintenance awards, and includes a brief description 

of our work thus far. 

4 

6 

Chapter 384 of the Laws 0[2010. 

Chapter 371 ofthe Laws of2010. 

Chapter 329 of the Laws of 20 10. 
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II. Update on Maintenance Awards under New York IA1W 

In addition to directing the Commission to undertake a study of maintenance awards, 

Chapter 371 amended the provisions of section 236B of the Domestic Relations Law governing 

awards of post-divorce maintenance and temporary maintenance. 

A. Amendment Regarding Post-Divorce Maintenance 

As of October 13, 2010, in awarding post-divorce maintenance, the court must consider 

additional factors to the ones already listcd in section 236B(6) of the Domestic Relations Law:; 

1) the need of one party to incur education or training expenses; 
2) the existence and duration of a pre-marital joint household or a pre-divorce separate 
household; 
3) acts by one patty against another that have inhibited or continue to inhibit a party's 
earning capacity or ability to obtain meaningful employment; 
4) the care of the children or stepchildren, disabled adult children or stepchildren, elderly 
parents or in-laws that ha"l inhibited or continue to inhibit a party's earning capacity; 
5) the inability of one party to obtain meaningful employment due to age or absence from 
the workforce; 
6) the need to pay for exceptional additional expenses for the child/children, including but 
not limited to, schooling, day care and medical treatment; and 
7) the equitable distribution of marital property. 8 

The Sponsor's Memorandum in support ofthe bill that became Chapter 371 states that these 

Those factors are: "the income and property of the respective parties including marital property 
distributed pursuant to [equitable distribution]; the duration of the marriage and the age and health of both parties; 
the present and future earning capacity of both parties; the ability ofthe party seeking maintenance to become 
self-supporting and if applicable, the period of time and training necessary theretor; reduced or lost lifetime eaming 
capacity of the party seeking maintenance as a result of having foregone or delayed education, training, employment, 
or career opportunities during the marriage; the presence of children of the marriage in the respective homes of the 
parti<=s; the tax consequences to each party; contributions and services of the party seeking maintenance as a spouse, 
parent, wage earner and homemaker, and to the career or t:areer potential of the other party; the wasteful dissipation 
of marita I property by either spouse; any transfer or encumbrance made in contemplation of a matrimonial action 
without fair consideration and any other factor that the court finds to be just and proper." 

According to section 236B(6)(a)(7), these acts "include but are not limited to acts of domestic 
violence as provided in section four hundred fifty-nine-a of the social services law." 
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three factors were added "to better reflect divorcing couple's life circumstances.,,9 

A competing proposal pending in the Legislature regarding post-divorce maintenance 

would have used a formula to determine such awards. lo A Ithough this alternative did not become 

law, its f(1rmula for post-divorce maintenance made its \vay into Chapter 371 as the presmnptive 

method for determining temporary maintenance. 

B. Amendment Regarding Temporary Maintenance 

The more significant change made by Chapter 371 is the addition of subdivision 5-a to 

section 236B of the Domestic Relations Law regarding an award of temporary maintenance. I I 

Prior to this change, a court could award temporary maintenance, to wit: 

in such amount as justice requires, having regard for the standard ofliving ofthc parties 
established during the maniage, whether the party in whose favor maintenance is granted 
lacks sufficient property and income to provide for his or her reasonable needs and 
whether the other party has sufficient property or income to provide for the reasonable 
needs of the other and the circumstances of the case and of the respective patties. 12 

An award of temporary maintenance was "designed to insure that the needy spouse is 

provided with sufficient funds to meet his or her reasonable needs pending trial.,,[3 As many 

Sponsor's Memorandum available at Ilttp:!lnyslrs.state.ny.us!nyslbdcl fmenutsctl.cgi. 

10 A. 10984 and S. 7740-A. 

II The amendment did not address the spousal support obligation during marriage containe.d in 
section 412 of the Family COUlt Act. Section 412 provides that "[a] malTied person is chargeable with the support of 
his or her spouse and, if possessed of suftlcient means or able to earn such means, may be required to pay for his or 
her support a fair and reasonable sum, as the court may determine, having due regard to the circumstances of the 
respective pmiies." One commentator describes the failure to amend 412 as "exacerbating the illogical dichotomy 
between the Domestic Relations Law and the Family COlli Act." Professor MelTil Sobie, 2010 West SupplementalY 
Practice Commentaries to McKumey's Family Court Act §412 (2011 Electronic Update). 

11 Dom. ReI. L. §236B(6), as amended by Chapter 371 of the Laws of2010. 

Il Selfiglio v. Belfiglio. 99 A.D.2d 462, 469 N.Y.S.2d 978 (2nd Dept. 1984). See also, Timothy 
Tippins, 2 New York Matrimonial Law and Practice § 17:18 (2010). 
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lawyers have told us, the goal of temporary maintenance has always been to preserve the status 

quo. 

Under new subdivision 5-a, unless there is an agreement between the pmiies, an award of 

temporary maintenance is determined by applying a formula to the parties' respective incomes 

when there is "an income gap such that the less-monied spouse's income is less than two thirds 

of the more monied spouse's income."I.' Income is defined in the same way as income for 

detennining child support. IS Under section 236B (5-a), income for detennining temporary 

maintenance also includes any income from propelty that is subject to equitable distribution. 16 

The formula applies to the first $500,000 of the annllal income of the spouse with the 

higher income, refelTed to as the payor spouse. 17 Where the payor's income exceeds $500,000, 

14 Sponsor's Memorandllll, A. 10984B/S. 8390 available at 
htlp:!inyslrs.state.nY.lls/nyslbdcl/menugetl.cgi. The amendment generated S0111t comrnentaIy. See, e.g, Karen M. 
Platt and Alton L. Abramowitz. The New Temporary .II1aintent1nce Guidelines, 12 New York Family Law Monthly 3 
(April 1, 2011); Henry S. Betman, Direction 10 the Law Revision Commission, 22 Domestic Law Review 5 
(Westchester County Bar Ass'n Family Law Section March 2011); Elliot D. Samuelson. New York Matrimonial Law 
Enfers the l'vfodern 1Yorld, 42 Family Law Rev. 1 (New York State Bar Association Fall 2010); Henry S. Berman, 
Equitable Distribution of Marital Property and Post-Divorce income Standards: Have We Lost Our Way?, 
Westchester Co. Bar Ass'n Newsletter I (Dec. 2010), Timothy M. Tippins, Temporary Alaintenance: Nf!W Rules 
New Problems, N.Y.LJ. (Nov, 4, 2010), p, 3, col. I; Joel Stashenko, No-Fault Companion Bill Raises New 
Concerns, N.Y.L.J. (Aug. 16,2010). See also Timothy M. Tippins, The Divorce Reform LeKis/ation - Parsed,l(JI' 
Perspicuity (MatLaw Systems 2010). 

I.' Dom, ReI. L. §236B(5-a)(b)(4)(a), as amended by Chapter 371 ofthe Laws 0[2010 (hereinafter 
eited as Dom. Ret L. §236B(5-a». 

16 Dom. ReI. L. §236B (5-a)(b)(4)(b). 

17 Dom. ReI. L. §236B (5-a)(b)(I). 
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detined as the "income cap,"18 the COUli must apply the formula to the tirst $500,000,19 and 

consider a list of 19 factors in deciding whether an additional award is warranted."° If the court 

decides to award maintenance that exceeds the presumptive amount, it must issue a wTitten 

explanation of its reasonsY 

In applying the formula, the court is required to perform three calculations. The first 

calculation determines the adjusted gross income of each party. After the court dctem1ines the 

parties' respective incomes, the court must apply two different calculations to determine the 

presumptive award. The lower result ofthe two calculations is the presumptive award. The 

example below illustrates these calculations. 

(i) Application ofthe formula when payor's gross income is $100,000, and 
payee's gross income is $40,000 

Calculation #1: deduct from gross income Federal Insurance Contribution Act (FIC A) and 
Medicare taxes,n New York City or City of Yonkers income tax where 

18 Dam. Rei. L. §236B (5-a)(b)(5). The income cap is subject to adjustment every two years 
beginning on January 31, 2012 "by the product of the average millual percentage changes in the consumer price 
index for all urban consumers (CPl-U) as published by the United States department of labor bureau of labor 
statistics for the two year period rounded to the nearest one thousand dollars. The oUice of court administration shall 
detemline and publish the income cap." [d. 

19 Dom. ReI. L. §236B(5-a)(c)(1). 

20 Dom. ReI. L. §236B (5-a)(c)(2)(a)(i)-(xix). 

11 Dom. ReI. L. §236B (5-a)(c)(2)(b). 

22 The 2011 employee tax rate tor social security is 4.2%, withheld from the first $106,800 in wages. 
See Internal Revenue Service, (Circular E), Employer's Tax Guide tor use in 2011, Publication 15, Cat. No. 
10000W, at J I). The wage base limit is unchanged from 20 J 0, but the employee tax ratc has been lowered from the 
().2% in effect in 2010. See Internal Revenue Service, (Circular E), Employer's Tax Guide for use in 2011. 
Publication 15, Cat. No. 10000W, at J 8. The 2010 and 20 II employee tax ratc for Medicare remains at 1.45(%, 
withheld on all covered wages. See Internal Revelllle Service, (Circular E). Employer's Tax Guide t'or use in 2011. 
Publication 15, Cat. No. 10000W, at 19, Intcmal Revenue Service, (Circular E), Employer's Tax Guide for use in 
2010, Publication 15, Cat. No. J OOOOW, at 18. There is no wage base limit for Medicare tax. See lntcmal }{evenue 
Service, (Circular E), Employer's Tax Guide for use in 20 ll, Publication 15, Cat. No. 10000W, at 19. 
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applicable, and other permissible deductions?} For purposes of this 
example, no such deductions were made. 
Result S100,000 (II) $40,000 (W) 

Calculation #2: subtract 20% of payee's income from 30% of payor's income 

.30 x $100,000 = $30,000 
mmus .20 x $ 40,000 = $ 8.000 
Result S22,000 

Calculation #3: a) add payee's income and payor's income (up to and including $500,000 
cap) 
b) mUltiply result by 40% 
c) subtract payee's income from that amount 

$100,000 
plus 40,000 

Subtolal $140,000 
x.40 

Sub Total $56,000 
Minus $40.000 
Result S16,000 

The lesser of the two calculations, S22,000 and $16,000, is the presumptive amount. 

Presumptive Amount: $16,000/$1,333 a month 

Post Award Income: Payor's post-award income: $84,000;24 
Payee's post-award income: $56,000.25 

For this example, no subsequent tax consequences for either party were taken into account. 

If the guideline amount of temporary maintenance reduces the payor's income below the 

23 Dom ReI. L. § 240(I-b)(b)(5)(vii)(G) and (H). 

24 $100,000 - $16,000. 

$40,000 + $16,000. 
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self-support reserve for a single person (currently $14,702),26 the presumptive amount of 

temporary maintenance is the difterence between the payor's income and the self-support 

reserve. 27 Ifthe payor's income is below the scli:'support reserve, there is a rebuttable 

presumption that no temporary maintenance is awardcd.28 

If the court determines that the presumptive maintenance award is unjust or inappropriate, 

the comt may adjust the award based on its consideration of a list of 17 deviation factors 29 A 

written explanation of the reasons for any deviation is required.30 

If one of the parties defaults or the court is not presented with sufficient information 

about a party's gross income to perform the necessary calculations, "the court shall order the 

26 
The self-suPP0l1 reserve in New York for 2011 is 135% of the federal poverty level. The 2011 

poverty threshold for a single individual is $ I 0,890. See The 2011 HHS Poverty Guidelines, available at 
http://aspe.hhs.gov!poverty/l I povertv.shtml; Child Support Standards Chart (New York State Office of Temporary 
and Disability Assistance, Division of Child Support Enforcement April I, 20 II), available at 
https:! Iwww.childsupport.ny.govldcse/pdfs!cssa __ 2011. pdf. 

27 Dom. ReI. L. §236B (5-a)(c)(3). 

Jd. 

29 The factors include: (a) the standard ofliving of the parties established during the malTiage; (b) the 
age and health of the parties; (c) the earning capacity ofthe parties; (d) the need of one party to incm education or 
training expenses; (e) the wasteful dissipation of marital property; (f) the transfer or encumbrance made in 
contemplation of a matrimonial action without fair consideration; (g) the existence and duration of a prc-marital joint 
household or a pre-divorce separate household; (h) acts by one party against another that have inhibited or continue 
to inhibit a party's earning capacity or ability to obtain meaningful employment. Such acts include but are not limited 
to acts of domestic violencc as provided in section four hundred fifty-nine-a of the social services law; (i) the 
availability and cost of medical insmancc for the partics; (j) the care of the children or stepchildrcll, disabled adult 
children or stepchildrell, elderly parents or in-laws that has inhibited or continues to inhibit a party's earning capacity 
or ability to obtain meaningful employment; (k) the inability of one party to obtain meaningful employment due to 
age or absence from the workforce; (I) the need to pay for exceptional additional expenses for the child or children, 
including, but not limited to, schooling, day care and medical treatment; (m) the tllX consequences to each party; (n) 
marital property subject to distribution pursuant to subdivision five of this part; (0) the reduced or lost earning 
capacity ofthe party seeking temporary maintenance as a result of having foregone or delayed education, training, 
employment or career oppOltunities during the marriage; (p) the contributions and services of the party seeking 
temporary maintenance as a spouse, parent, wage carner and homemaker and to the career or career potcntial of the 
other party; and (q) any other factor which the court shall expressly find to be just and proper. Dom. ReI. L. §236B 
(5-a)(e)(1). 

30 Dom. ReI. L. §236B (5-a)(c)(2). The written decision cannot be waived by either party. Id. 
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temporary maintenance av,.·ard based upon the needs of the payee or the standard of living of the: 

parties prior to commencement of the divorce action, whichever is grcater.,,3] 

The duration oCthe temporary award depends on the length of the maniage.12 

The Office of Court Administration has posted a worksheet and calculator on its website 

to assist parties in making these ca1culations.33 

Several recent cases which have raised issues about the formula's application will be 

discussed in Pm1 II (C). 

(ii) Origin of the Formula 

(a) American Academy of Matrimonial Lawyers 

The formula contained in section 236B(5-a) is based on the recommendations of the 

American Academy of Matrimonial Lawyers (AAML).34 In its 2007 Report, Considerations 

When Determining Alimony, / .. laintenance and Support, 35 the AAML olTered guidelines for 

determining the amount of an award of post-divorce maintenance, and its duration, that apply 

31 DOIll. ReL L. §2368 (5-a)(g). This award can be increased if the court is prescnted with newly 
discovered or obtained evidence. rd. 

32 DOIll. ReI. L. §236B (5-a)(d). Length of the marriage is defined as "the period from t11C date of 
marriage until the date of commencement of action." DOlll. ReI. L. §236B (5-a)(b )(3). Some commentators suggGst 
that the relevance of the length of the marriage in detcnnining the duration of tempol'aI), maintcnance is not clear 
since the award covers the period from the conlllencement of the divorce proceeding until the final order. See 
Anecdotal Concerns about Section 236(5-a) of the Domestic Relations Law il1fra at p. 31. 

33 Temporary Maintenance Guidelines Worksheet, available at 
http://www.nycourts.gov/divorce/TMG-WorksheetPDF; Temporary Maintenance Guidelines Calculator, available at 
http://www.nycoUlts.gov/divorce/calculator.pdf. 

34 Sponsor's Memorandum, A. 10984B/S. 8390, available at 
http://nyslrs.state.ny.us/nyslbdc 1 /menuget l.cgi. 

35 Thc Report was approved by the AAML Board of Govemors on March 9, 2007. The AAML 
RepOlt is available at http://w\vw.divorcerefonnny.org/pdf~/AAMLpdf 
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after eligibility for an award has been determined in accordance with existing state law,36 The 

application of the fonnula to determine amount and duration seems to subsume the question of 

eligibility, however. Once the application of the formula yields an award, it is not clear hov" the 

recipient party could be persuaded that he or she was not eligible for it. 

The AAML fonnula is as follows: 

The amount of the award is to be calculated by taking 30% of the payor's gross income 
minus 20% of the payee's gross income not to exceed 40% of the combined gross income 
of the parties. 

The duration of the award is to be calculated by multiplying the length of the marriage by 
the following factors: (0-3) .3, (3-10) .5, (10-25) .75, over 25 years, pennanent alimony. 

The calculation does not apply when the combined gross income of the parties exceeds 
$1,000,000 a year. 

The report did not discuss the formula's application to temporary maintenance. 

Recognizing that the application of the formula to determine amount or duration may not 

reflect the "unique circumstances of the parties," the AAML recommended deviation factors to 

address common situations in which acijustments are appropriate.37 

The Commission has not been advised whether statistically signitlcant data were 

employed by the AAML when it devised the fonnula. Arthur E. Balbirer, Esq., a member of the 

committee that developed the formula, described the process as a collaborative effOlt to produce 

36 AAML Report (emphasis added). 

37 AAML Report (a spouse is primary caretaker of a dependent minor Of disabled adult child; a 
spouse has pre-existing order(s) of support, cOUl1-ordered payment of debts or other obligations. or unusual special 
needs; a spouse's age, health; a spouse has given up a career or a career opportunity or otherwise supported the 
career of the other spouse; a spouse has received a disproportionate share of the marital estate; there are unusual tax 
consequences; circumstances make the result inequitable; or the parties have agreed otherwise.). 
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a range of reasonable alimony awards using a variety of incomes. n 

The Commission is endeavoring to accumulate relevant information on the development 

of the AAML formula. 

Two statements in the AAML Report suggest ambiguity in the AAML's intent regarding 

how the fom1Ula should be applied. First, the AAML, Report states that "these recommendations 

are ones that [the AAMLJ hopes [its] members can utilize in advocating a fair result for their 

clients."J9 This observation seems to suggest the formula could be a "starting point for 

negotiations. ,,40 

But the AAML Report goes on to say that "it is further hoped that the approach outlined 

here will be adopted by judicial officers and legislatures as they attempt to provide consistent, 

predictable and equitable results.,,41 This seems to suggest the formula could be treated as 

advisOly within a jurisdiction42 or applied to create a presumptive award by statute. 

38 April 25, 2010 Telephone conversation between Arthur Balbirer, Esq. of the AAML and Rose 
Mary Bailly, Esq., and Barbara Hancock, Esq., Law Revision Commission staff The participants in the AAML 
committee were Marlene Eskind Moses, Esq. (Tennessee), Co-Chair; Barbara Ellen Handschu, Esq. (New York), 
Co-Chair; Michael Albano, Esq. (Mi.ssouri); Arthur E. Balbircr, Esq. (Connecticut); Gaetano Ferro, Esq. 
(Connecticut); James T. Mclaren, Esq. (South Carolina); Joanne Ross Wilder. Esq. (Pcnnsylvania); Thomas 
Wolfrum, Esq. (California); and Mary Kay Kisthardt, Esq. (Missouri), Reporter. AAML Rep0l1. 

39 AAML Report. 

40 Mary Kay Kisthardt, Reporter for the AAML Report, Re-thinking Alimony. the AAA11. 's 
Considerations for Calculating Alimony. Spousal Support or _Maintenance, 21 J. Am. Acad. Matrim. Law. 61, 79 

(2008). 

41 AAML Report. 

42 See Boemio v. Boemio, 414 Md. 118, 994 A.2d 911 (201 O)(holding that a trial court had not ened 
in consulting the AAML Guidelines as an aid when determining the amount and duration of an alimony award 
pursuant to the Maryland statute. The High Court stated that "fw]e believe that {('the guidelines reasonably direct the 
coun to a fair and equitable award without supplanting or frustrating anyone of the twelve enumerated statutory 
considerations, a court may refer to them as an aid in translating its statntorily mandated analysis into a dollar 
amount. 414 Md. at 132, 994 A.2d at 9l9)(emphasis in original).). 
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This ambiguity is underscored that a statemcnt from the President of the AAML New 

York Chaptcr who has advised us that "rt]he Board of Govemors for the American Academy of 

Matrimonial Lawyers did not approve the report as a guideline of any kind."43 

Our final report will attempt to uncover information that will clarify the AAML's intent. 

(b) New York's Adoption of the AAML Formula 

In New York, the AAML formula first appeared in a 2008 Assembly Bill as the 

presumptive method for calculating final or post-divorce maintenance awards based on the 

payor's income, up to $1,000,000.4
'1 The judge's discretion to award alimony based on 

traditional factors was limited to that portion of the payor's income that exceeded the $1,000,000 

cap or to cases where the court fOllnd the formula's result to be unjust or inequitable.45 The bill 

contained a separate guideline to determine the duration of an award of final maintenance by 

applying a percentage to the length of the malTiage, beginning at 30% for a malTiage of 5 years or 

less, and increasing to 100% for a malTiage of 20 to 25 years. If the marriage \Vas more than 25 

years, the award was perrnanent,46 Under the bill, the death of either party ended the 

43 April 6, 2011, Letter fi'om Christopher Mattingly, Esq., President of AAML New York Chapter, to 
Rose Mary Bailly, Esq., Executive Director of the Law Revision Commission (citing letter of June 11, 2008 to Allan 
D, Mantel, the then president of the New York Chapter of AAML from James A. Hennenhoefer, then President of 
the AAML)(emphasis in the original). Both letters are attached as Appendix B. 

44 A. 10466, Section I. 

45 fd. (The court was to consider seventeen specific factors and one catchall factor if income in 
excess of the cap was considered in a detemlination of the amount of an award. A written dec.ision setting forth the 
factors considered and the reasons for its decision was required. Uthe court found the presumptive award tmjust or 
inappropriate, it could adjust the award based upon consideration of cleven factors and one catchall factol'. A written 
order setting forth the presumptive award, the factors considered, and the reasons for adjustment was required.) 

46 ld. (The percentages were as follows: 0 up to and including 5 years (30%); over 5 years up to and 
including 7.5 years (40%); over 7.5 years up to and including 10 years (50%); over 10 years up to and including 12.5 
years (60%); over 12.5 years up to and including 15 years (70%): over 15 years up to and including 17.5 years 
(80%); over 17.5 years up to and including 20 years (90%); over 20 years up to and including 1S years (l 00'%) () veT 

25 years, penllanent.). 
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maintenance obligation, but remarriage of the paye\;! spouse did not. 4i 

As noted earlier, the presumptive fOl1TIula appeared again in 2010 post -di voree 

maintenance bills pending in both houses, this time with an income cap of $500,000.48 During 

the legislative process, tile provision applying the formula in the post-divorce awards was 

deleted, and a provision was added applying the formula to temporary maintenance awards. 49 

While consideration of the duration of the award was retained, the calculation to determine 

duration was eliminated.50 The amended bill passed both houses and was enacted into law as 

Chapter 371. Chapter 371 became effective on October 13,2010. 

c. Decisions Regarding Presumptive Awards of Temporary Maintenance 

Few decisions on temporary maintenance have been reported since ilie October 2010 

effective date of section 236B(5-a), in part because the law is so recent and in part because under 

court mles applicable to contested matrimonial actions, a period of about 4 months generally 

elapses between the date of service of the summons and complaint and the court's decision 

regarding temporary maintenance. 51 

47 ld. 

S. 7740-A and A. 10984. 

49 A. 10984-B and S. 8390. 

50 Id. 

51 See N. Y. CLS Unifoml Rules, Trial Cts. § 202.16( d)(No later than 45 days from the date of 
service of the summons and complaint, the pJaintiffmust file a request for judicial intervention, unless both parties 
tile a notice of no necessity with the court, in which case the request for judicial intervention must be filed no latcr 
than 120 days from the dale of service.) A preliminary conference must be held within 45 days aftcr the action has 
been assigned. The coul1's order sets the time and date for the confcrence, and specifies the papers to be exchanged. 
Applications for pendente lite relief may be considered at the preliminary conference. N.Y. CLS Uniform Rules, 
Trial Cts. § 202. 16(f)(2)(i). A motion for pendente lite maintenance should be made before or at the preliminary 
conference, and is to be detennined within 30 days after the motion is submitted for decision. N.Y. CLS Uniform 
Rules, Trial Cts. § 202.16(k)(l)&(6). 
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Whether intentionally or not, all of the cases raise questions about thc application of the 

formula. 52 Some of the decisions call into question the calculation of thc prcsumpti ve award of 

temporary maintenance. See. e.g., Scott Ai v. Ilona M.;53 C. K. v. MK. ;5.\ /vlargaret A. v. Shawn 

B.;55 andAev. DR.56 

Othcr cases, by simply adopting the presumpti ve amount for temporary maintenance 

without adjustment, raise issues about the relationship between a formulaic approach to 

temporary maintenance, and other decisions about child support, attorneys' fees, canying 

charges, and tax consequences that are made by the court during the pendency of the divorce 

proceeding. See, e.g., J.H. v. lV.H.57; and Jill G. v. Jeffery 0.58 

Scott 1\.1. v. Ilona M. addressed the issue of whether the court's award oftemporary 

maintenance should deviate from the presumptive award when the application of the statutory 

fonnula transformed the payor spouse into the spouse V\~th less money than the payee spouse. 

A brief examination of thc application of the fOlll1ula, together with child support for the 

couple's only child, illustrates how the 44-year old husband's income of $155,590.00 was 

reduced to $39,398.77, and the 34-year old ,,\life's income of $33,705.36 was increased to 

52 See, e.g, Bruce J. Wagner, Alatrimollial Update, Albany County Bar Ass'n 'Jev.is]etter l5 (May 
2011); Lee Rosenberg, Multiple Flmvs Abound in NeH' interim Spousal Supporr Stalute, N.Y.L.J. (Feb.2S, 20 ll). 

S3 31 .Mise.3d 353, 915 N.Y.S.2d 834 (Sup. Ct. Nassau Co. 20 Il)(Sunshine, Jeffrey S., J.). 

S4 --- N.Y.S.2d ---, 2011 WL 1563792 (Sup. Ct. Rockland Co. 2011 )(Weiner, Alfred, J.). 

55 --- N.Y.S.2d ---, 2011 WL 893015 (Sup. CL Westchester Co. 2011)(Connolly, Francesca, J.). 

56 --- N.Y.S.2d ---, 2011 WL 1137739 (Sup. Ct. Nassau Co. 2011)(Falanga, Anthony, 1.). 

57 31 Mise.3d 1203(A), 2011 WL 1158653 (Sup. Ct. Kings Co. 2011)(Thomas, Delores J, J.). 

58 31 Mise.3d 1209(A). 2011 WL 1364481 (Table)(Sup. Ct. Nassau Co. 2011)(Janowitz, Norman, 
1.). 
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$78,309.55.'9 

59 The details of the calculation arc set out in the decision. 31 Misc.3d 353. 915 N. Y.S.2d 834. 
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Husband Wife 

Adjusted gross income $143,677.77 Adjusted gross income $30,435.93 

Less temporaty maintenance $ 37,016.14 Plus temporary maintenance $37,016.14 

Less child support obligation $ 17,193.80 Plus child support award $17,193.80 

Total $ 89,467.83 Total $84,645.87 

Less Federal tax obligation $ 24,553.80 Less Federal tax obligation $ 730.08 

Less State tax obligation S 9.644.06 Less State tax obligation $ 1.077.44 

Net Income $ 55,269.97 :';let Income $82,830.35 

Less pro-rata childcare $ 15,871.20 Add-on pro-rata child care $ 4,528.80 

Final Net $ 39,398.77 Final Net $78,309.55 

The court concluded that the shift of approximately $40,000 in income from the husband 

to the wife was not a sufficient basis, without more, to allow the court to deviate from the 

presumptive award. 60 It recognized that the underlying intent of section 236B(5-a) is economic, 

namely "a shift in resources pre-trial by automatic calc ulation,,,6 I and represents a dramatic 

change in the philosophy of temporary maintenance from the traditional standard of tiding over 

the "more" needy spouse.62 

It was further noted in Scot/Ai that a court's inclination to do equity by adjusting the 

shift in resources is not an adequate reason to deviate from the formula, because the court's 

ability to adjust the result of the fonnula is not free-standing. Rather it is anchored to the 

61 

62 

31 Misc.3d at 363, 915 N.Y.S.2d at 841. 

31 Misc.3d at 361, 915 KY.S.2d at 840. 

Id, 915 KY.S.2d at 840. 
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deviation factors set out in section 236B(5-a)(e)(l)(a)-(q).63 The cOUli concluded that 

information about some of the factors cannot be known at the early stage of litigation when 

temporary maintenance is sought.64 It also concluded that deviation factor (q) in section 236B(5-

a)( e)(1 )("any othcr factor which the court shall expressly find to be just and proper") could not 

support a simple readjustment.65 While such language might appear "to invite a deviation based 

upon a resource shift, the lcgislativc intent of the statute is consistency in maintenance awards. 

Granting a deviation just because there is a resource shift would be inconsistent with the statutory 

intent. ,,66 

Aftcr considering the statutory factors upon which an adjustment to the presumptive 

award could be madc, the court decided to adjust the awmd based on the pre-divorce joint 

household expenses of both patties and a contractual child care obligation of the parties.67 

According to the court, the shift in resources left the payor spouse unable to meet and maintain 

his pre-divorce household expenses and the court's role was "to devise an award that will 

consider the existence of a pre-divorce household.,,68 After reviewing the monthly expenses of 

both parties, thc court adjusted thc tcmpormy maintenance award by onc-third, from $37,016.14 

to $24,677.42.69 As a result, the net amount of resources was increased for the husband from the 

63 

64 

65 

66 

67 

68 

69 

31 Mise.3d at 363, 9] 5 N.Y.S.2d at 841. 

31 Mise.3d at 361, 915 N.Y.S.2d at 39. 

Jd.. 915 N.Y.S.2d at 841. 

Id., 915 :-.l.Y.S.2d at 841. 

ld., 915 N.Y.S.2d at 841. 

31 Mise.3d at 363,915 N.Y.S.2d at 842. 

31 Mise.3d at 365, 915 N.Y.S.2d at 843. 
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presumptive result of $39,398.77 to S50,973.09 and was reduced for the wife from the 

presumptive result of$78,309.55 to $66,735.23.70 

CK V. 1vlK71 involved the consideration of deviation factor (q) referred to in Scorr 1'0,,1. 

Factor (q) is "any other factor 'which the court shall expressly find to be just and proper" as a 

reason for deviating from the presumptive award. In I.:alculating the presumptive award, the 

court determined that after the appropriate deductions, the husband's inwme was $146,818, and 

the wife's income, $127,936.72 Applying the fonnula, the court concluded that the presumptive 

award "vas zero.73 After comparing the wife's 2009 W-2, showing income, and her net worth 

statement, which showed no income, the court I.:oncluded that the wife's income on her W-2 was 

a bookkeeping matter relating to the husband's business -- a matter that the husband did not 

dispute -- and that she did not have income "in the traditional sense."74 The court concluded that 

an av,'ard of no maintenance would be unjust and unfair and awarded temporary maintenance of 

$2,000.75 

It is not clear if, in calculating the award, the court took into consideration the husband's 

agreement to provide $2,000 per month for child support, pay the l110l1gage on the marital 

residence, pay thc wife $1,732.24, and pay all aulomobile expenses for the family, including the 

wife's car and gas credit card, the cost of the necessary evaluations in this action, and the family'S 

70 31 Misc.3d at 366, 915 N.Y.S.2d at 843. 

71 --- N.Y.S.2d ---,2011 WL 1563792 (Sup. Ct. Rockland Co. 2011). 

72 --- N.Y.S.2d ---, 2011 WL 1563792, at 1. 

73 --- N.Y.S.2d ---, 2011 WL 1563792, at 2. 

74 --- N.Y.S.2d ---,2011 WL 1563792, at 3. 

75 --- N.Y.S.2d ---, 2011 WL 1563792 at 3. 
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health insurance expcnscs. 76 

Margaret A. v. Shmvn B.77 addressed the issue of how to calculate the income of an 

unemployed spouse in order to apply the fom1Ula. The wife, listed as a homemaker on the 

parties' 2009 tax return, sought temporary maintenance as well as payment of additional costs, 

including expenses for the marital residence, medical insurance and expenses, and preschool 

tuition for one of the children.78 Her husband opposed the application because he had been 

lmemployed since October 2010 when he was terminated ±rom his position as a vice-president of 

a company. 79 

The court found the husband's claims about his search for work unconvincing and 

determined that he had failed to meet his burden of showing that he had been diligently searching 

for employment "commensurate with his qualifications and expericncc."so In calculating the 

temporruy maintenance award, the court looked to the calculation of child support when the 

parent is unemployed, given that the definition of income under 236B(5-a) is the same as that for 

child support. 81 )Joting that a child support obligation is "a function of the income that is, or 

76 _.- N.Y.S.2d "', 2011 WL 1563792 at I.rhe husband also agreed to pay the carrying charges on 
the couple's vacation propel1y in which he would have exclusive occupancy. 

77 --- N.Y.S.2d ---, 2011 WL 893015 (Sup. Ct. Westchester Co. 201l). 

-'- N.Y.S.2d -", 2011 WL 893015, at 1. 

79 --- N.Y.S.2d ---,2011 WL 893015, at 2. 

so -.. N.Y.S.2d ---, 2011 WL 893015, at 3 (citing Paul v. Paul, 67 A.D.3d 757,758,888 N.Y.S.2d 
198 [2d Dept 2009)). 

81 Dom. ReI. L. §236B (5-a)(b)(4). 
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should have been, reflected on the party's most recently tiled income tax return,"~2 the court 

conduded that the husband's income was $256,909.00, the amount reflected on the parties' 2009 

retum.83 

The court observed that "[c]onsidering the defendant's past employment history and 

earning capacity, even though the defendant is currently unemployed, this is an appropriate 

amount of income to be imputed to him in determining his child support and temporary 

maintenance obligations."34 L'sing the 2009 income, the court calculated the presumptive 

maintenance award to be $74,609.00 per year. 85 

The court also directed the husband to pay $50,486.00 annually as temporary child 

suppOli, calculating it on all the 2009 income, not just the income up to the chi let support 

guidelines cap of $130,000. 86 The court's decision was based on "[t]he standard ofliving 

enjoyed by the children during the marriage, the economic reality of raising a family in 

Westchester County, the educational background of the parties, and the disparity in the parents' 

. ,,87 lllcome .... 

Additionally, the court directed the husband to maintain current medical and dental 

insurance coverage for the wife and children and any life insurance policy naming the wife as 

82 ---l\.Y.S.2d ---,2011 WL 893015, at 3 (citing Wallach v. Wallach, 37 AD3d 707,708 [2d Dept 
2007]). 

Kl --- N.Y.S.2d ---. 2011 WL 893015, at 4. 

84 --- N'y.S.2d ---,20 II WL 89301.5, at 4. 

35 --- N.Y.S.2d --, 2011 WL 893015, at 4. 

S6 ---N.Y.S.2d---,2011 WL 893015, at4. 

87 --- N.Y.S.2d ---, 2011 WL 893015, at 4. 
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beneficiary and to pay all "unreil11bursed medical, dental, and other healthcare expenses, 

including psychological, psychiatric, therapy, and prescription expenses."xs The husband \vas 

allowed to take the tax exemptions for the children in light orthe shift in resources to his 

spouse.89 

This case raises the issue of whether the application of a formula which predicts a result 

is u.c.;eful in a situation where there apparently is no income out of which to pay the award. The 

rigid application of a formula at this early stage of the litigation where unemployment is an issue 

can lead to harsh results. Although the court also applied the child support formula to the 2009 

income, it could have chosen to consider the reasonable needs of the children because it has the 

discretion to do so for a temporary award. 90 

A. C'. v. D.R.91 involved the relationship between a court order directing one spouse to pay 

charges for real and personal property and services furnished to the other spouse and can-ying 

charges for the residence occupied by the other spouse pursuant to section 236B(8)(b) of the 

Domestic Relations Law,92 and an order awarding to the same spouse presumptive temporary 

maintenance under section 236B(5-a). 

88 --- N.Y.S.2d ---,2011 WL 893015, at 5. 

89 --- N.Y.S.2d --, 2011 WL 893015, at 5. 

90 e.K. v. AfK., --- N.Y.S.2d ---. 2011 WL 1563792, at 3 (Sup. Ct. Rockland Co. 20 ll)(noting that 
temporary child custody is to ensure "the reasonable needs of the children in [the parent's] custody.''). 

91 --- N.Y.S.2d ---, 2011 WL 1137739 (Sup. Ct. Nassau Co. 20ll). 

Section 236B(8)(b) of the Domestic Relations Law authorizes the court to direct payment to the 
other spouse for, among other things, "interest payments, insuranl,;es, taxes, repairs or other carrying charges on 
premises occupied by the other spouse .... " In this case, the husband had been ordered to pay "real estate taxes, gas 
electric, telephone including cell, water, homeowner's, automobile, umbrella, medical and disability insurance, cable 
TV and Intemct, alarm, domestic help, gardening and landscaping, snow removal, sanitation and exterminating." 
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The husband had commenced an action for divorce prior to the effective date of the neyv 

law.93 The wife commenced her 0\\11 action for a no-fault divorce after the effective date which 

allowed her to take advantage of the temporary maintenance f0l111Ula. 94 The wife sought a 

presumptive yearly award of temporary maintenance. The preswnptive award was $148,297.00 

based on the application of the fonnula to the husband's income capped at $500,000.00 and the 

wife's dividend income of$8,516.00.95 She also sought "payment of all the carrying charges j~Jr 

the pal1ies' home, her automobile, medical, dental and life insurance and unreimbursed medical 

expenses" and "child snppOli, educational expenses and related relief."96 

At a preliminary conference, the husband stipulated to paying all the carrying charges on 

the marital residence totaling $7,274.00 per month ($87,288.00 a year) and the court so ordered 

the stipulation.97 

In light of this so-ordered agreement, the court concluded that "the blind application of 

the mathematical fomlUla for temporary maintenance is unjust and inappropriate as the sums paid 

for carrying charges are no longer available as a maintenance source.'m It therefore recalculated 

the husband's income, deducting the carrying charges in addition to FICA and tvkdicare taxes 

hom the husband's full income of $529,857.00. The recalculated income for the payor spouse 

93 --- N.Y.S.2d ---, 2011 \VI. 1137739, at 1. 

94 --- N.Y.S.2d ---, 2011 WI. 1137739, at 1-2. 

95 ---N.Y.S.2d---,2011 WL 1137739, at4. 

96 --- N.Y.S.2d ---,2011 WL 1137739, at 4, 15. 

97 --- N.Y.S.2d ---,2011 WL 1137739, at 4. 

98 --- N.Y.S.2d ---,2011 \VL 1137739, at 15. 
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was $441,569.00, and the presumptive maintenance award based on the recalculated income \vas 

$130,767.50/9 a reduction of $17,529.50 from the presumptive award of $148,297.00. 

The court also expressed the view that "the statute requires some remedial language as 

strict application in almost every case will not effectuate the statute's purpose and will result in 

awards that are unjust and inappropriate, thus requiring consideration of the 17 factors 

enumerated in the statute."IOO 

Several reported cases have found the presumptive award sufficient, but in so doing have 

raised additional questions. In Jill G. v. JeffefY G. ,]01 the presumptive m011thly award of 

$10,783.33 was based on the husband's income of $500,000 (a combination ofa fixed salary of 

$220,000 and bonuses) and the wife's income of$103,000. TI1e husband did not dispute the 

presumptive award. IOl Plaintiff wife sought an adjustment increasing temporary maintenance, 

claiming the deviation was required by the extraordinary medical expenses of one of their three 

children, who had cerebral palsy. 103 

The court found timt the award was just and appropriate l04 given that the income of both 

parties, as weU as funds available to the child with the disability from his Infant Compromise 

Y9 -"" N.Y.S.2d "-, 2011 WL 1137739, at 15. CompareJs. v. Js., 8571'-.,),S 2d 427, 432 (Sup. Ct., 
}\;assau Co., 2008)(the COUli ordered the husband to pay carrying charges on the marital home and the lease and 
insurance on the wife's automobile as non-taxable interim maintenance totaling $3,450 per month. Then, finding a 
shotifall of $1,313 per month between the wife's remaining expenses and available income, the court ordered this 
amount to be paid as non-taxable interim maintenance.). 

100 --- N.Y.S.2d ---, 2011 WL 1137739. at 11-12. 

tol 31 Misc.3d 1209(A), 2011 WL 1364481 (Sup. Ct. Nassau Co. 2011). 

102 31 Mise.3d 1209(A), 2011 WL 1364481, a12. 

1(13 31 Misc.3d 1209(A), 2011 WL 1364481, at 2. 

104 31 Misc.3d 1209(A), 2011 WL 1364481, at 3. 
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Order, were suHicient to meet the expenses both pmties had listed in their statements of net 

wOlth,105 although the court observed that the expenses listed by both parties were to a large 

extent duplicative. 106 

In addition to paying $10,783.33 in monthly temporary maintenance, the husband was 

also directed to pay 100% of the costs of the wife and the children for "future unreimbursed 

medical, dental. psychotherapeutic, optometrist, drug and pharmaceutical bills," 100% of the 

charges of the wife's car, 50% ofihe expenses of a second car used for the benefit ofthe child 

with the disability, and 50% of all calTying charges for the marital residence. 107 Although these 

costs were in addition to the temporary maintenance, the court did 110t subtract any of them from 

the husband's income prior to calculating the temporary maintenance as the court had done in 

l\iargarel A. 

The statutory silence about the relationship between a presumptive award under section 

236B(5-a) and orders pursuant to section 236B(8)(b) has already led to inconsistent result',. 

In JH v. WH., 108 the court found the presumptive maintenance award need not be 

adjusted after calculating the award based on the parties' W-2 income statements. 109 At issue 

was whether income from two jointly oWl1ed rental properties should be included in calculating 

the respective parties' incomes. The wife sought to have 50% of the income attributed to each 

105 

106 

107 

108 

109 

31 Mise.3d 1209(A), 20 II WL 1364481, at 2. 

31 Misc.3d 1209(A), 2011 WL 1364481, at 2. 

31 Misc.3d 1209(A), 2011 WI, 1364481, at 4. 

31 Mise .3d 1203(A), 2011 WL 1158653 (Sup. Ct. Kings Co. 20 11). 

31 Misc.3d 1203(A),2011 WL I L58653. at2. 

28 



spouse. 110 The husband claimed that the rental incomes \vere insufficient to pay the mortgages 

on the properties and should not be included without also recognizi.ng thc related expenses of the 

properties.l1J The court concluded that the rental income should not used as part of the 

calculation because credible evidence demonstrated that the expenses associated with the 

properties exceeded the rental incomeY" 

D. Related Issues 

(i) Child Support Awards 

As noted above, temporary child support awards are implicated in several ofthesc cases 

However, the courts have used inconsistent methods to calculate the awards. For example, in 

Scott M, 113 the court used the payor's income minus the maintenance award and the payee's 

income without regard to the maintenance award to calculate the award. On the other hand. in 

Jill G. v. Jeffery G., 114 the court used the income of the payor minus the maintenancc award and 

the payee's income increased by the maintenance award. 

(ii) Award of Attorneys' Fees 

The presumptive maintenance award also raises questions about an award of interim 

attorneys' fees. Section 237(1) of the Domestic Relations Law regarding the award of attorneys' 

fees creates a rebuttable presumption that such fees will be awarded to the spouse with less 

110 

111 

111 

113 

114 

31 Mise.3d 1203(A), 2011 WL 1158653, at 3. 

31 Mise.3d 1203(A),2011 WL 1158653,at3. 

31 Mise.3d 1203(A), 20ll WL 1158653, at 4. 

31 Mise.3d 353, 915 N.Y.S.2d 834. 

31 Mise.3d 1209(A), 2011 WL 1364481. 
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money "to enable [that] party to carry on or defend the action or proceeding as, in the court's 

discretion, justice requires, having regard to the circumstances of the case and of the respective 

parties."II) If an award is appropriate, it must be made "pendente lite," during the pendency of 

the proceeding, "to enable adequate representation from the commencement of the 

proceeding."1l6 

Three of the cases discussed earlier found that the application or the presumptive 

maintenance award rebutted the presumption that the payor spouse was the monied spouse for 

purposes of awarding attorneys' fees. In Scott ltl., the husband's gross income was substantially 

greater than that of his wife; however, "the reallocation of financial resources" accomplished 

through the application of section 236B (5-a) rebutted the presumption that the husband was the 

monied spouse for purposes of an award of attorneys' fees. 117 While the court noted that the 

wife's obligation to support both her and her child was greater than the husband's obligation to 

support himself: and that the child support cannot be considered income, the court found that it 

could not decide that "just because one party 'earns more' than the other that they automatically 

become the 'monied spouse.",118 The court awarded the wife interim attorneys' fees of$5,OOO, 

reduced from the $10,000 she sought. 

In Margaret A. v. Sha}1-'n B., 119 the court also held that the application of the presumptive 

115 

116 

117 

118 

119 

N.Y. Dom, ReI. L. §237(l). 

N.Y. Dom. ReI. L. §237(1). 

31 Mise.3d 353,915 N.y.s.2d 834 (Sup, Ct. Nassau Co. 2011). 

31 Mise.3d at 369, 915 )l.Y.S.2d at 846. 

--- N.Y.S.2d ---, 2011 WL 893015 (Sup. Ct. Westchester Co. 2011). 
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award to the wife rebutted the presumption that the husband "vas the monied spouse, citing Scof[ 

M .. and awarded the wife $5,000 instead of the $7,500 she requested. 

The court inJH. v. FVH. 120 also noted that the presumptive award of maintenance to the 

wife rebutted the presumption and further stated that "this is not a case where assets and income 

are without limits.,,121 It declined to award interim attorneys' fees after noting that the pmiies' 

savings accounts were similar and that there was no other income to be considered. 122 

By contrast, in Jill G. v. Jeffery G., 123 the court awarded attorneys' fees to the wife 

without discussing whether the presumption had been rebutted, and apparently without 

considering that each party had savings of $250,000. 124 

(iii) Tax Consequences 

The COUli's calculations in Scott !vt: demonstrate the full impact on the parties' respective 

financial pictures for the current tax year when maintenance, child support, child support 

add-oilS, and income taxes are all taken into account.!25 In that case, the parties' respective tax 

burdens, $34,197.86 for the husband and $1,807.52 for the wife, contributed to the wide disparity 

in the resources available to suppOli the separate households.!26 

120 31 Mise.3d 1203(A), 2011 WL 1158653 (Sup. Ct. Kings Co. 2011). 

121 31 Mise.3d 1203(A),2011 WL 1158653,at7. 

122 31 Mise.3d 1203(A),2011 WL 1158653,at7. 

123 31 Mise.3d 1209(A), 2011 WI.. 1364481 (Sup. Ct. Nassau Co. 2011). 

124 The source ofthe savings was a joint account from which they each withdrew an equal share. 3 I 
Mise.3d 1209(A). 2011 WL 1364481, at 2. 

125 31 Mise.3d 353, 915 N.Y.S.2d 834. 

126 3] Misc.3d at 365,915 N.Y.S.2d at 843. 
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The other decisions by and large do not provide a..'> 1lill a picture of these tax 

consequences. However, virtually all of them recognize that there may be tax benefits to the 

parties arising out of the award of temporary maintenance but that those benefits will not be 

realized, if at all, until some future time. 127 

E. Anecdotal Concerns about Section 236H(5-a) of the Domestic Relations Law 

Between July 2010 and May 2011, we held numerous lengthy interviews ,vith judges, 

representatives from the American Academy of Matrimonial LaVv'Yers, the Family Law Section of 

the New York State Bar Association, the Post Marital Income Coalition, the Women's Bar 

Association of the State of New York, and other practitioners representing high income 

professionals, middle income clients, and "W -2" wage earners.l2B The primary focus of OUT 

discussions has been presumptive temporary maintenance awards although ,ve have discussed the 

broader scope of our study as well. 

Reactions to the application of a formula to either temporary or post-divorce maintenance 

have been mixed. 

Some practitioners were pleased that their clients were receiving awards under 

circumstances where it was unlikely they would have under prior law. They viewed Ule formula 

as a way to insure access to awards for individuals who do not have sufficient resources to 

litigate the often complicated issues underlying an award. 

Some practitioners suggested certain amendments to section 236B(5-a): 

127 See., e.g., Scott M v. !lana M, 31 Misc.3d 353, 915 N.Y.S.2d 834 (Sup. Ct. Kings Co. 2011). 

128 We also received written memoranda from the Family Law Section ofthe New York State Bar 
Association and the Women's Bar Association ofthe State of New York, copies of which are on file at the 
Commission's office at 80 New Scotland Avenue, Albany, New York 12208. 
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./ clarify factor (q) in section 2368(5-a)(e)(1)("any other factor which the court shall 
expressly find to be just and proper") so that it cannot be used to avoid the 
application of the fonnula . 

./ limit the duration of an award in a short-term marriage to prevent payment that 
continues for a period longer than the marriage . 

./ eliminate reference to income from income producing property to be distributed 
pursuant to equitable distribution, which is not relevant in calculating income for 
an award of temporary maintenance. 

,/ eliminate factors: 

consideration of a pre-marital joint household as a t~ictOT in awarding 
maintenance because New York is not a common law malTiage state. 

care of stepchildren, disabled adult children, or parents or in-laws, since 
this could be an attempt to expand child suppOli beyond age 21, or to 
expand SUppOlt to unrelated children and adults. 

the need to pay for exceptional additional expenses for the child or 
children, including, but not limited to, schooling, day care and medical 
treatment, because these child-related expenses are included in the child 
support as add-ons to the guideline amount, and, if included here as well, 
would lead to duplicate awards. 

marital property subject to distribution pursuant to subdivision five, 
because evidence of the existence and value of such property is generally 
not available prior to discovery. 

Other practitioners voiced concerns about the application of a formula to either temporary 

or post-divorce maintenance. 

Concerns regarding a formula for temporary maintenance are summarized as f01l0\V5: 

,/ guidelines should provide a definition of what temporary maintenance is designed 
to cover. 

,/ the formula does not address the actual needs of the parties to maintain the status 
quo pending the outcome of the divorce proceedings and reduces the court's 
flexibility_ 
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./ determining a spouse's unrecorded or under-reported income is difficult at the 
commencement of the proceeding so the award may not properly reflect actual 
available income . 

./ expenses reported by the parties tend to be fairly accurate and thus a better guide 
for setting temporary maintenance . 

./ the court should continue to consider reasonable needs and earning capacities or 
the spouses so that application of guidelines does not create a windfall to certain 
payees or create a hardship to payor spouses, especially custodial spouses, who 
may be unable to meet their and their children's reasonable needs . 

./ the application of the formula to income producing property during the pendency 
of the proceeding forces the court to decide whether 10 use the property for 
support or preserve it for equitable distribution . 

./ treatment ofine·ome from jointly owned property during the pendency ofthe 
proceeding needs to be clarified . 

./ evidence of certain statutory factors "vhich could SUppOlt an adjustment to the 
presumptive amount is generally not available prior to discovery and trial. 

./ if the presumptive award is too high, the court may be unable to order the payment 
of additional money to pay actual expenses such as the mortgage . 

./ the tax consequences to both parties need to be clarified . 

./ the use of a fonllula for temporary maintenance often creates umealistic economic 
expectations which will inhibit settlements. 

using a fom1Ula for temporary maintenance will inhibit any reductions in final 
awards . 

./ using a f01'mula for temporary maintenance v·lill eontri bute to delays in the 
proceedings because if the awards are high the payee spouse will have no 
incentive to bring the matter to a conclusion . 

./ consider eliminating the formula altogether whenever combined income exceeds 
the cap. 

Concerns regarding a formula for post-divorce maintenance are summarized as [o11o\\;'s: 

./ using a formula fails to take into account the varying costs and standards of Ii ving 
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across the state; right now upstate practitioners see the presumptive awards as too 
high and dovvTIstate practitioners sec the presumptive awards as too low . 

./ the payor's eventual retirement needs to be considered in how the payment of a 
post-divorce award will play out. 

./ the standard for modification of a presumptive award needs to be changed because 
the current standard of "undue hardship" is difficult to satisfy and will likely be 
more so where a formula dictates the award . 

./ neither side should be able to use a formulaic result as a way to bankrupt the other 
spouse . 

./ the guideline should be advisory rather than presumptive . 

./ if a presumptive formula were to continue, its application should be capped at 
$130,000·- the srune amount as the child support guideline, subject to adjustment 
according to the cost of living index or in tandem with the child support 
guidelines . 

./ if the income is above the cap, the factors should bc used to determine the entire 
award, and the formula should have no application . 

./ guidelines should be advisory, rather than mandatory; mandatory application will 
discourage payee spouses from increasing their earned income . 

./ where the assets in a case exceed a cCltain threshold, the formula should nol be 
applied given the ability to earn investment returns on such assets. 

In considering duration of maintenance, courts should consider the parties' 
reasonable retirement ages and financial resources, including retirement benefits. 

Many attorneys thought that concerns about inequitable and unpredictable results are 

more appropriate in cases where the parties' income and assets are more limited as opposed to 

those cases involving substantial assets and income, since the latter cases tend to have 

significantly more variables and options for a court to consider when dividing assets and 

awarding maintenance and child support. Consequently, there should be a way to resolve the 

termination of mal1"iage with limited assets and one or two working spouses with limited income, 
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in an expeditious and reasonably inexpensive manner, both as to cost and time. In such a maHer, 

the parties should be able to detenlline how to fix their financial obligations to each other and 

their children. 

IV. Preliminary Steps for Maintenance Study 

In addition to our meetings with various judges and practitioners that focused on the 

changes in temporary maintenance awards, we are examining the broader issue of maintenance 

awards as required by Chapter 371. With this in mind, we have taken on two initiatives: the first 

is to review reported decisions regarding temporary and tinal maintenance and the second is to 

analyze data on cutTent maintt:nancc awards across the state. 

A. Case Law 

We are in the process of reviewing Ieported appellate and tlial court decisions awarding 

or denying temporary and/or iinalmaintenance during the past 14 years. The information 

contained in these decisions is often incomplete. It is unclear to what extent we wi.ll be able to 

draw any meaningful conclusions from the decisions. 

B. Collaboration with the Office of Court Administration 

To obtain a picture ofmain1enance awards across the state, we are working in 

collaboration with the Oflice of COUIt Administration using questionnaires and other information 

provided by divorcing p311ies in nine counties. 

(i) Data Drawn from Nine Counties 

It has been agreed that information drawn from the questionnaires described in (ii) below 

will be collected from the following 9 counties: Albany. Bronx, Erie, .TeHerson, Kings, Nassau, 
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New York, Onondaga, and Westchester. 129 Demographic infonnation including the 

popuLation,130 number of divorces, 131 median income,132 per capita personal income,133 and 

percentage of people below the poverty rate134 for each of the counties is contained in Appendix 

c. 

(ii) UCS lIlA Questionnaire and Certificate of Dissolution of Marriage 

The information regarding awards in these counties will be obtained from the responses 

to two documents provided by the divorcing parties in eaeh county: 1) a ues lILA 

questionnaire, which is based in part on the UCS-l11: a form required to be submitted to the 

129 An empirical study of equitable distribution awards in New York, Onondaga, and Westchester 
during the period from 1980 through 1990, the decade following the enactment of equ.itable distribution. was 
published in 1996. See Marsha GalTison, How Do Judges Decide Divorce Cases? An Empirical Analysis of 
Discretionary Decision ,'1-laking, 74 N.C. L. Rev. 401 (1996). 

130 The population data is for the year 2009 collected from the Census Bureau. See Slate and County 
Quick Facts. http://quickfacts.censl1s.gov!qfd/states/36/36047.hm11. 

131 The divorce data was obtained for the year 2008. See Vital St'ltistics of New York State 2008, 
available at http://www.health.state.ny.us!nysdoh/vital_statistics!2008/. TIlis information is obtained by the Bureau 
of Production Systems Management (BPSM) of the New York State Department of Health from dissolution of 
marriage certificates recorded in county clerks' oUiees as required by statute. N ,y, Pub. Health L. § 4139. "lotably, 
the form requires inclusion of information about who commenced the action, the grounds for divorce, the race of the 
palties and their education. This information is labeled as confidential. A copy of a dissolution of marriage 
certificate is included in Appendix E. See N.Y. Dom. ReI. L. §235(3). 

13} 
The median income data is for the year 2009 collected from the Census Bureau. See State and 

County Quick Facts, http://quickfacts.census.gov/qfdistates!36!36047.html. 

133 The per capita personal income data is for the year 2006. Personal Income Per Capita by County of 
Residence, NYS: 1998-2006,2009 New York State Statistical Yearbook, available at 
http://www . rockinst. org(nys _ statistics!2009/CI, 

The number of persons below the poverty rate is for the year 2009, collected from the Census 
Bureau. See State and Cuunty Quick Facts http://guickfacts.census.gov/gfdlstates!36136047.hhnl. The federal 
poverty rate for 2009 for a single individual was $10,830; for two individuals, S 14,750. The, 2009 Poverty 
Guidelines for the 48 Contiguous States and the District of Columbia, available at 
http://aspe.hhs.gov!povelty/09povelty.shtnll. 
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court in all divorce proceedings where child support has been ordered; 135 and 2) th~ C~11ificatc of 

Dissolution of Marriage. 116 The information is being collected pursuant to an Administrative 

Order. 137 The infom1ation is subject to an agreement between the Commission and the oel\. that 

protects the confidentiality of the information. As ufthe date ofthis report, over 1,000 

questionnaires have been collected. 

V. Developments in Other Jurisdictions 

Several trends regarding the law of maintenance seem to be emerging across the country. 

These include efforts to identify a rationale for awarding maintenance or alimony, and the use of 

various fonllulas intended to provide predictability and consistency in maintenance awards, 

trends which we discussed in our June 2010. We will continue to study how other states address 

maintenance awards as we consider what our recommcndations will be regarding New York law. 

In addition to the changes in New York law discussed above, there have been noteworthy 

initiatives in the states that we had specifically discussed in our June 2010 RepOlt, namely 

Florida, Massachusetts, and Virginia, and Pennsylvania. 

A. Florida 

Florida's pre-2011 alimony statute provided for the award of rehabilitative or pcmlanent 

alimony.t38 Chapter 2010-199, effective January 1,2011, amended the statute to add 

135 The UCS lilA questionnaire was a result of the collaboration of the Office OfCOUl1 
Administration and Commission stall Copies ofthe UCS lIlA and the UCS III arc attached here as Appendix D. 

136 The Certificate of Dissolution is attached here as Appendix E. 

137 A copy ofthe Administrative Order is attached as Appendix F. 

138 Fla. Stat. §61.08(1) (amended by ch. 2010-199) ("tT]he court may grant alimony to either patty, 
which alimony may be rehabilitative or pemlanent in nature. In any award of alimony, the court may order periodic 
payments or payments in lump Sum or both. The court may consider the adultery of either spouse and the 
circumstances thereof in determining the amount of alimony, if any, to be awarded."). 
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bridge-thc-gap and durational alimony to the prior statutory alternatives, and provided 

explanations of each of the fornls of alimony. 

Bridge-the-gap alimony allows a party to make a transition from being married to being 

single by assisting with legitimate identifiable short-term needs.]3<) 

Rehabilitative alimony assists a p31ty in establishing the capacity for self-support through 

either the redevelopment of previous skills or credentials; or the acquisition of education, 

training, or work experience necessary to develop appropriate employment skills or 

credentials. 140 

Pcrnlanent alimony meets the needs of a party who lacks the financial ability to meet his 

or her needs as they were established during the marriage after a malTiage of long duration, a 

marriage of moderate duration if such an award is appropriate upon consideration of certain 

factors, or a marriage of short duration if there are exceptional circumstances. 141 

Durational alimony, which may be awarded when pennanent alimony is inappropriate, is 

economic assistance for a set period of time following a marriage of short or moderate 

139 Fla. Stat. §61.08(5). An award may not exceed two years, and terminates upon the death of either 
party or upon the remarriage of the party receiving alimony. An award of bridge-the-gap alimony is not modifiable m 
amount or duration. ld. 

140 Fla. Stat. §61.08(6)(a). Any order awarding rehabilitative alimony must include a specific and 
defined rehabilitative plan. Fla. Stat. §61 ,08( 6)(b). The award may be modified or telwinated based upon a 
substantial change in circumstances, upolllloncompliance with the rehabilitative plan, or upon completion of the 
rehabilitative plan. Fla. Stat. § 61.08(6)(c), 

141 Fla. Stat. §61.08(8). An award of permanent alimony terminates upon lhe death of either party or 
upon the remuITiage of the party receiving alimony. An award may be modified or telminated based upon a 
substantial change in circumstances or upon the existence of a supportive relationship. ld. 

39 



duration. 142 

The statute establishes presumptions [or a short-term, moderate-tem1, and long-term 

marriage which are then used in determining when durational and permanent alimony can be 

awarded. 143 

The amended statute retains the requirement that the court first determine eligibility by 

making a specific factual detem1ination that a party has an actual need for alimony, and that the 

other party has the ability to pay alimony. 144 In determining the proper type and amount of 

alimony, the court must consider all relevant factors, including, but not limited to, a statutory list 

of ten factors. 145 

A fUlther amendment to the statute is pending in both houses of the Florida legislature. 141> 

2011 Florida House Bill 1475/Senate Bill 1978 would impose stricter standards before awarding 

permanent alimony for marriages of moderate and Sh011 duration, and allow awards of durational 

alimony for marriages of long duration if the court finds there is no ongoing need for support. 147 

142 Fla. Stat. §61.08(7). The award lenninates upon the death of either party or upon the remarriage of 
the patty receiving alimony. The amount of an award of durational alimony may be modified or tC011inated based 
upon a substantial change in circumstances .... However, the length of an award of durational alimony may not be 
modified ex.cept wldcr exceptional circumstances and may not exceed the length of the marriage. Id 

[43 A short-tenn marriage is a marriage having a duration of less than 7 years, a moderate-tenn 
marriage is a marriage having a duration of greater than 7 years but less than 17 years, and long-term marriage is a 
marriage having a duration of 17 years or greater. The length of a maniage is the period of time from the date of 
marriage until the dale of filing of an action for dissolution of malTiage. Fla. Stat. §61.08( 4). 

Fla. Stat. §61. 08(2). 

[45 Fla. Stat. §61.08(2). 

145 HB 1475 repOlied out of the Judiciary Committee and was rdeased to the House calendar 011 April 
14, 2011; SB 1978 wa, refen'cd to the Committee OIl Children, Families and Elder Affairs on the samc date. 
\vww.myf]oridahollsc.gov/SectionsiBills/billsdetaiLaspx?BillTd=46559&Sessionld=66. 

[47 2011 Florida HOllse Bill I 475iSenate Bill 1978. 
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Under current law, permanent alimony is the only option for a long-tenn marriage. 148 The bill 

also provides that "the award of alimony ... may not leave the payor with significantly less net 

income than the net income of the recipient unless there are written findings of exceptional 

circumstances. "J49 

B. Massachusetts 

Massachusetts's current law provides that, in awarding alimony, the court must consider a 

number of factors. 150 An award of alimony is permanent. lSI 

A new Icgislative proposal with 132 co-sponsors is under consideration to change the 

statute, and as oflate April was pending in the Joint Committee on the Judiciary.ls2 

Massachusetts Senate Bill No. 665, the Alimony Reform Act of2011, \-vas drafted by the 

Legislative Task Force on Alimony Refonn, created by the Joint Committee on the JUdiciaty.l" 

148 See Fla. Stat. §61.08(8). 

149 2011 Florida House Hill 1475/Senate Bill 1978. 

150 Mass. Ann. Laws ch. 208, §34 (,,[T]he court ... shall consider the length ofthe marriage, the 
conduct of the parties during the marriage, the age, health, station, occupation, amount and sources of income, 
vocational skills, employability, estate, liabilities and needs of each of the parties, the opportunity of each for future 
acquisition of capital assets and income, the nature and value of the property to be so assigned, the present and future 
needs of any dependent children of the marriage .... The court may also consider the contribution of each of the 
parties in the acquisition, preservation or appreciation in value of their respective estates and the contribution of each 
of the p3lties as a homemaker to the family unit."). 

151 See Barbara von Hauzen, Should Permanent Alimol~Y be Eliminated?: an Examination of all 

Unresolved Conundrum, mslaw.edulNews/Reformeriwinter09.pdf (advocating for judgments tailored for special 
circumstances, such as no alinlony awarded for short tel1l1 marriages, and rehabilitative alimony for midrange 
marriages). 

152 See The Alimony RefOl1n Act of2011, available at 
'NWW .rna legislature.gov/Bills/ 187 /Senatc/S00665i. 

153 See Massachusetts Bar Association, ,'l-fBA votes to support landmark alimony reform bill: The 
Alimony Reform Act of 2011 will set time limits 017 alimony, press release, January 24, 20 II; Women's Bar 
Association, Women's bar association announces support (~f'key alimony legislation, press release, January 28, 
2011. 
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The bill is supported by the Massachusetts Bar Association and the Women's Bar Association, 

among others. 154 

Senate Bill No. 665 establishes four categories of alimony: transitional alimony, 

reimbursement alimony, rehabilitative alimony, and general term alimony.15s 

Transitional alimony, a periodic or one-time payment, allows the payee to transition to an 

adjusted lifestyle or new location as a result ofthe divorce. 156 It may be awarded aftcr a marriage 

of not more than five years. 157 

Reimbursement alimony, a periodic or one-time payment, compensates the paycc for 

economic or noneconomic contribution to the financial resources o[the payor, such as enabling 

the payor to complete an education or training. ISS It may be awarded after a marriage of not more 

than five years. ;59 

Rehabilitative alimony, a periodic payment, provides support to a payee who is expected 

to become economically self-sufficient by a predicted time, such as fe-employment or completion 

154 See Massachusetts Bar Association, MBA votes to support landmark alimO/~)' reform bill; The 
Alimony Reform Act of 21J J J will set time limits on alim01~V, press release., January 24, 2011. 

155 See The Alimony Reform Act of 20 II §4, available at 
WIVW .malegislature .gov/Hi IIs/l R7/Senate/S006651. 

156 See id. 

157 See id Transitional alimony terminates upon the death ofthe recipient or no later than three years 
after the date of lht: parties' divorce. The court may require the payor to providt: security for payment of sums dl\e if 
the payor should die during the alimony term. Id 

15K Seeid. 

159 See fd Reimbursement alimony terminates upon the death oYthe recipient or all a date cC11ain. Id 
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of job training. 160 

General term alimony is periodic payment of support to a recipient spouse who is 

economically dependent. 161 The duration of general ternl alimony is subject to a cap depending 

on the length of the marriage, for marriages of twenty years or less. 162 The court may award 

alimony for an indellnite length of time for marriages of twenty years or 10nger. 163 General teml 

alimony terminates "vhen either spouse dies, the recipient remarries, or the payor reaches full 

retirement age. It is suspended, reduced, OJ terminated upon the cohabitation of the recipient 

with another person in a common household for a continuous period of at least three months. 1M 

In determining the appropriate form of alimony and in setting the amolmt and duration of 

alimony, thc court must consider nine factors. 165 

Except for reimbursement alimony, OJ when circumstances warrant deviation for other 

forms of alimony, the amount of alimony is not to exceed the recipient's need or 30 - 35% of the 

difference between the parties' gross incomes. 166 

160 See id. Rehabilitative alimony temlinates upon the remarriage of the recipient, the occurrence of u 
spec.ific future event, or the death of either spouse. The court may require the payor to provide security for payment 
of sums due if the payor dies during the alimony term. Jd 

lii1 See id. 

162 See id. For a marriage of 5 years or less, lhi:: duration of the award can be no greater than 50% of 
the number of munths of the marriage. For longer marriages, the awards are capped as follows: ten years or less, but 
more than five years, no greater than 60% of the months of the marriage; fifteen years or less, but more than ten 
years, no greater than 70% of the number ofmonths of the marriage; and twenty years or less, but more than fiftee.n 
years, no greater than 80% of the number of months of the marriage.ld. 

163 See id. 

1M Seeid. 

165 See id. 

166 See id. 
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The court may deviate ti'om duration and amount limits for general term alimony and 

rehabilitative alimony upon consideration of nine grounds. 167 

Enactment of the bill will be deemed a material change of circumstance that vvarrants 

modification of existing alimony awards if they exceed the durationallimits set forth in the 

bill. 168 A time line provided in the bill describes how long a payor must wait after the effective 

date of the law before filing a modification action. 169 

If the payor remarries, the income and assets of the payor's spouse will not be considered 

in a redetermination of alimony in a modification action. 170 

Income from a second job or overtime work is presumed immaterial to alimony 

modification if the party works more than a single full-time equivalent position, and the second 

job or overtime began after the initial order was entered,I71 

C. Virginia 

Since 1981, Fairfax County, Virginia has employed spousal support guidelines in an 

effort to promote settlement and provide more consistent results in support litigation. m The 

167 S'ee id 

168 Seeid. 

169 See id. For a marriage 01'5 years or less, the waiting period is one year; for a marriage of more than 
5 but less than 10 years, the waiting period is two years; for a marriage of more than 10 but less than 15 years, the 
waiting period is 3 years; and for a marriage of more than 15 but less than 20 years, the waiting period is 3 12 years. 
Regardless of the length of the marriage, a payor who is eligible for full Social Security benefits, or who will become 
eligible for such benefits within 3 years after the act takes effect, may tile for modification one year after the act 
takes effect. 1 d. 

170 See id. 

171 Seeid. 

172 See Fairfax Bar Association 2010 Circuit Court Practice Manual (7Lh cd.) at 1. 
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guideline, adopted by the county's Bar Association, Circuit Court and Juvenile and Domestic 

Relations District Court, was revised in 1988 when the state's child support guideline vvas 

enacted, and then adjusted slightly in 1991 to provide higher support when there is low or no 

child support, and lower supp0l1 when child SUppOIt is high. 173 In 2007, the Virginia General 

Assembly adopted the Fairfax County guideline [or pendente lite spousal support awards 

statewide. 174 

The guideline provides two formulas. If there is no child support hetween the parties, the 

presumptive amount of pendente lite spousal SUppOIt is 30% of the payor's gross income 1css 

50% of the payee's gross income. 175 If the parties have minor children in common, the 

presumptive award is 28% of the payor's income less 58% or the payee's income. m If both 

spousal support and child support are to be determined, the court must detel111ine the amount of 

pendente lite spousal support, and adjust the parties' incomes by the spousal support before 

applying the child support guideline. 177 

The amount of an award resulting from the application of the formula is presumed to be 

the correct amount of spousal support. 178 The court may deviate from the presumptive amount for 

good cause shO\vn, including any relevant evidence pertaining to the parties' current financial 

173 

174 

175 

176 

177 

178 

Seeid. 

See Va. Code Ann. §16.l-278.17:1. 

Va. Code Ann. §16.1-278.17:1(C). 

[d. 

Va. Code Ann. §16.1-278.17:1(B). 

Va. Code Ann. §16.1-278.17:1CA). 
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circumstances that indicates that the amount is inappropriate. 179 

The formula applies only when the patiies' combined monthly gross income does not 

exceed $10,000. 180 For families with higher income, the Bar Association guidelines suggest that 

the guideline amount "may not be a reasonable indication of the appropriate support, and in these 

higher-income situations it is more appropriate to consider the actual needs of the recipient in 

establishing proper support.,,181 

D. Pennsylvania 

Pelmsylvania law requires that child and spousal suppOli be awarded pursuant to a 

statewide guideline. 182 That statute fUliher provides that the guidel1ne shall be "established by 

general rule by the Supreme Court, so that persons similarly situated shall be treated similarly.,·I" 

The court rule goveming the pendente lite support guidelines 184 was recently amended to 

require the court to "consider the duration of the marriage tram the date of marriage to the date of 

final separation."185 This language was moved from Rule 1910.16-5, which deals with deviation 

from the guideline amounts. The explanatory comment accompanying the rule says: 

The primary purpose of this provision is to prevent the unfairness that arises in a 
short-term marriage when the obligor is required to pay support over a substantially 

179 Va. Code Ann. § 16.1-278.17: 1 (D). 

180 Va. Code Ann. §16.1-278.17:I(E). 

181 Fairfa'( Bar Association 2010 Circuit Court Practice Manual (7'h ed.) at 2-3. 

182 23 Pa. C.S. §4322(a). 

183 ld. 

184 231 Pa. Code Rule 1910.16-1. The formulas for child support and pendente lite spousal support 
are set forth in 231 Pa. Code Rule 1910.16-4. 

18'; 231 Pa. Code Rule 1910.16-1(c). 
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longer period of time than the parties were married and there is little or no opportunity for 
credit for these payments at the time of equitable distribution. 186 

VI. Conclusion 

The 20 10 amendment to 236B of the Domeslic Relations Law has sparked intense debate 

over ",,'bether a formula should be used to calculate temporary maintenance and raised many 

questions that we will consider as we continue our examination of the impact of both temporary 

and post-divorce maintenance awards on income disparities. Courts and practitioners are urged 

to send us any decisions and comments on temporary and post-divorce maintenance awards 

under the new law to assist us in our study. 

186 2010 Explanatory Conunent, 231 Pa. Code Rule 1910.16-1. 
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Appendix A 



Selection/rom TIlE NEW YORK STATE LA W REVISION CO~MMISSION PRELIMINARY 
REPORT ON MAINl1:.,~'VANCE AWARDS IN DIVORCE PROCEEDINGS (.June 11,2010) 

II. New Y orli 
A. Historical Background 
Historically, alimony (the predecessor to maintenance in New York and elsewhere) 

tonnally entered New York's statutory law in 1813.1 The statute provided for an award of 
alimony rOT a non-adulterous wife, a limitation that was ultimately eliminated.2 Alimony was 
"viewed as a substitution for a husband's duty to support his wife,,,3 rather than an a\vard of 
assets to which she had title." When a wife was awarded alimony, she was entitled to support 
until her death or remarriage. 5 In determining the size of the award, comis looked primarily to 
the wife's needs and the husband's station in life. 6 The court also considered the husband's 
degree of fault and the wife's financial contribution to the marriage.7 

While there is little evidence to suggest that the law gave a significant economic 
advantage to women,s alimony was viewed as "a divorced wife's primary economic entitlement"Y 
until well into the 20th century. By the 19708, however, the limitations of New York's alimony 
statute had become clear. 10 The statute focused on the net needs of the dependent spouse and the 
ability of the other spouse to meet those needs but failed to address the potential of rehabilitation, 

Isabel Marcus, Locked in and Locked Out: Reflections on the History of Divorce Law Refom1 ill 

New York State. 37 Buff L Rev. 376, 431, n. 213 (1988)(ciling 1813 Laws of New York). Historically, alimony 
was connected to the husband's obligation to support his wife during the maniage and was available through the 
ecclesiastical courts as pali of a separation. Isabel Marcus, Locked in and Locked Out: Renections on the History or 
Divorce Law Reform in New York State, 37 Buff. L. Rev. 376,428, n. 205 (1988). See also, Mary Kay Kisthardt, 
Barbara Ellen Handschu, Setting Alimony: Prevailing Theories, Factors COUlis Consider, Tips for Addressing the 
Issue, 20 NO.7 Matrim. Strategist I, 1 (2002); 1. Thomas Oldham, Putting Asunder in the I990s, 80 Calif. L. Rev. 
1091,1095 (1992). 

2 Isabel Marcus, Locked in and Locked Out: Reflections on the History of Divorce Law Refunn in 
New York State, 37 Buff. L. Rev. 376, 430, n. 213 & 442-43 (1988). 

Isabel Marcus, Locked in and Locked Out: Reflections on the Histo]} of Divorce Law Refonn in 
New York State, 37 Buff. L. Rev. 376, 431 (1988). 

Isabel Marcus, Locked in and Locked Out: Reflections on the History of Divorce Law Refoml in 
New York State, 37 Buff. L. Rev. 376, 431 (1988). 

Isabel Marcus, Locked in and Locked Out: Reflections on the History of Divorce Law Reform in 
New York State, 37 Buff. L. Rev. 376, 431 (1988). 

~-1arsha Ganison, Good Intentions Gone Awry, 57 Bklyn 1,. Rev. 62 L, 627 (1991). 

Y1arsha Garrison, Good Intentions Gone Awry, 57 Bklyn L. Rev. 621, 627 (1991). 

Isabel Marcus, Locked in and Locked Out: Reflections on the History of Divorce Law Reform in 
New York State, 37 Buf( L. Rev. 376,433 (1988). 

Marsha Ganison, Good Intentions Gone AWIY, 57 Bklyn L. Rev. 621,628 (1991). 

10 Timothy Tippins, r New York Matrimonial Law and Practice 6-3 (1984-2004). 



namely, "fostering the future financial independence of a divorced spouse .... ,,11 

B. Divorce Reform 
Advocates for divorce reform tumed their attention to equitable distribution of marital 

assets as the major path to economic independence for the divorcing wife, with alimony playing a 
suhordinate role. 12 When divorce refonn occulTed in 1980, marriage was viewed as an economic 
partnership to which both parties contribute as spouse, wage earner or homemaker, and from 
which assets acquired during the man'iage would be distrihuted equitahly.IJ At the same time, 
alimony was renamed "maintenance"l~ to demonstrate that the purpose of a post divorce support 
award was to allow a spouse an opportunity to achieve financial independence. 15 One 
commentator has observed that "r tlhe new law's operating premise r was tllat1 that the dissolution 
of a maniage in this State is to be regarded as the winding up of a partnership, and ... [also the] 
rehabilitating or supporting [of] a dependent spouse, i.e" one whose marketable skills, and 
therefore independence, have been sacrificed liUling the course of the malTiage for the role of a 

II Timothy Tippins, I New York Matrimonial Law and Practice 6-3 (1984-2004). For example, in 
Lewis v. Le"fl-'is, 37 A.D.2d 725,323 N.Y.S.2d 864 (2nd Dep't 1971), the wife, employed during the maniage as a 
practical nurse at a salary of $6,000, decided to return to college upon dissolution of the marriage, to obtain a 
Bachelor of Science degree in nursing. The trial court awarded alimony to assist her; however, the Appellate 
Division reversed, stating that the husband "should not be compelled to support [the wife J as she vollmtarily len her 
well-paying position to seek a college degree and is therefore capable of being 'self-supporting' within the meaning 
of sec lion 236 of the Domestic Relations Law." 37 A.D.2d 725,725, 323 N.Y.S.2d 864,865. As one commentator 
notes, "[t]he fact that the wife's "well-paying position" yielded an annual income of approximately $6.000 per year 
and her reasonable needs may have changed dramatically as a resuli of the marital breakup w·ere simply nol within 
the judicial purview in rendering an alimony detemlination." Timothy Tippins, I New York Matrimonial Law and 
Practice 6-3 (1984-2004). 

12 Marsha Garrison. Good Intentions Gone Awry, 57 Bklyn L. Rev. 621,629 (1991). Advocates 
saw property distribution as a fairer alternative to alimony because courts awarded alimony infrequently, and when 
awards were made, the payor spouse frequently did not pay. ld. at 629-630. This shift also reflected a compromise 
by sun·endering long tcnn alimony tor an immediate award of equitable distribution. Isabel Marcus, Loc:ked in and 
Locked Out: Retlections on the History of Divorce Law Refonn in New York State, 37 Huff. L. Rev. 376, 446 
(1988). 

13 Isabel Marcus, Locked in and Locked Out: Retlections on the History of Divorce Law Reform in 
New York State, 37 Buff. L. Rev. 376, 445 & n. 279 (1988). 

14 Marsha Garrison, Good Intentions Gone Awry, 57 Hklyn L. Rev 621,639 (1991). With the 
promulgation of the Unifoml Malriage and Divorce Act (UJvIDA), alimony acquired the name "maintenance" on a 
national level. Mary Kay Kisthardt, Re-thinking Alimony: the AAML's Considerations for Calculating Alimony, 
Spousal Support or Maintenance, 21 J. Am. Acad. Matrinl. Law. 61, 65-66 (2008)(citing UMDA § 308. 9A U.L.A. 
147,347 (1987». 

15 Timothy Tippins, 1 New York Matrimonial Law and Practice 6-3 - 6-4 (1984-2004). 5'ee Isabel 
Marcus, Locked in and Locked Out: Reflections on the History of Divorce Law Reform in New York Stale, 37 Buff. 
L. Rev. 376, 456-57 (1988)(indicating that the focus on rehabilitative maintt:nance arose out of the inaccurate 
perception that pre-1980 alimony awards were excessively generous and they should be curtailed.). In 1986, the law 
was amended to clarify that long teml maintenance awards were to be considert:d. Marsha Garrison, Good Intentjo[]~ 
Gone Awry, 57 Bklyn L. Rev 621, 641 & 11.80 (1991). 



homemaker."16 Not long after the 1980 reform, it had become apparent that the goal of 
rehabilitative maintenance was working against women who had been out of the work force 
during long term marriages and thus had no realistic hope of obtaining employment after a 
divorce. Thus, in 1986, the law was amended to recognize that "economic rehabilitation was not 
always possible and placed equal emphasis on the importance of achieving equity between the 
parties [by making the statute's primary tocus] the standard of living of the parties established 
during the marriage.,,17 

C. Current Law - Domestic Relations Law § 236B 
As noted on page 3 of this Report, three issues are considered in awarding maintenance 

under section 236B of the Domestic Relations Law: eligibility, amount and duration. Eligibility 
is based on the parties' standard of living established during the marriage, the reasonable needs 
of the party lacking sufficient prope11y and income, and the tinancial ability of the other party to 
meet those needs. 18 The court may also award interim or temporary maintenance during the 
pendency of the action. 19 

In detennining the amount and duration orthe award, the court must consider the 
following factors: 

(1) the income and property of the respective parties including marital property 
distributed pursuant to [equitable distribution]; 
(2) the duration of the marriage and the age and health of both parties; 
(3) the present and future earning capacity of both parties; 
(4) the ability ofthe pm1y seeking maintenance to become self-supporting and, if 
applicable, the period oftime and training necessary therefor; 
(5) reduced or lost lifetime earning capacity of the party seeking maintenance as a result 
of having foregone or delayed education, training, employment, or career opportunities 
during the marriage; 
(6) the presence of children of the marriage in the respective homes of the parties; 
(7) the ta.x consequences to each party; 
(8) contributions and services of the pmi)' seeking maintenance as a spouse, parent, wage 

16 Timothy Tippins, 1 New York Matrimonial Law and Practice 6-6 (l984-2004)(citing Conn.;r v. 
Conner, 97 A.D.2d 88, 468 N.Y.S.2d 482 (2nd Dept. 1983)("[a]bsent agreement to the contrary, under the 
Partnership Law the rule is that, after repayment of whatever property he brought into the partnership, i.e., 
contributions of capital or advances, a partner is entitled to share equally in the profits and surplus eamed through 
the efforts of all pru1ners with such contributions. The distribution is equal and fmal. Rehabilitation is unavailable. 
No partner is entitled to remlmeration for services rendered. A paliner, therefore, has no claim to the specific 
perfOlwance of services of another partner, nor to damages for their loss, even though he may have sacriticed some 
of his more lucrative skills in order to advance the interests of the partnership (e.g., by performing administrative 
chores), thus enabling the other partner to enhance his marketable skills. I\or does a partner have a claim to another 
partner's future Jabors on the theory that such constitutes good will in which all partners must share upon 
dissolution. ")( citations omitted). 

17 Alan D. Scheinkman, New York Practice Series - New York Law of Domestic Relations §15.3 
(West 2009). 

IS Dom. ReI. Law §2368(6)(a). 

19 
00111. ReI. Law §2368(6)(a). 



eamer and homemaker, and to the career or career potential of the other pmty; 
(9) the \vasteful dissipation of marital property by either spouse; 
(10) any transfer or encumbrance made in contemplation of a matrimonial action without 
fair consideration; 
(11) the loss of health insurance benefits upon dissolution of the malTiage;20 and 
(l2) any other factor which the COUIt shall expressly tind to be just and proper. 

These statutory factors are sufficiently nuanced to allow the eourt to consider the individual 
circumstances of the malTiage. In making an award, the court must set out the factors upon 
which it relies.:! 

Although divorce in New York is still fault based, the statute is silent as to whether fault 
should be considered in determining maintenance. Commentators have suggested that the 
twelfth factor is a "wild card" that allows the COlUt in its discretion to consider fault. 22 The 
decisions of the Ne\v York courts reflect a division on how to treat faultY The First and Second 
Department generally do not consider fault; the Third Depaltment considers fault as a factor; and 
the Fowth Department generally only considers egregious fault. 24 

20 The loss of health insurance was added as a factor to be considered in awarding maintenance in 
2009. L.2009, c. 229, amending N.Y. Dom. ReI. L. §236B(6). 

21 Alan D. Scheinkman, New York Practice Series - New York Law' of Domestic Relations § 15.1 
(West 2009). 

22 Alan D. Scheinkman, New York Practice Series - New York Law of Domestic Relations § 15.17 
(West 2009); Isabel Marcus, Locked in and Locked Out: Retlections 011 the History of Divorce Law Reform in New 
York State, 37 Buff. L. Rev. 376,448, n. 284 (1988). 

23 Alan D. Scheinkman, New York Practice Series - New York Law of Domestic Relations § 15.17 

(West 2009). 

24 Alan D. Scheinkman, New York Practice Series - New York Law of Domestic Relations § 15.17 
(West 2009). See also Marsha Garrison, Good Intentions Gone AWly, 57 Bklyl1 L. Rev. 621,639 (1991)(what 
constitutes egregious fault depends on the court). See generally HalTiet Newman Cohen and Tim James, Egregious 
to a Fault: When does Bad Behavior Affect Financial Determinations? New York Law Journal, July 28,2008. 
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VIA EMAIL & U.S. MAIl, 

Rose Mary Bailly, Esq. 
Executive Director of the New York State Law Review Commission 
80 New Scotland Avenue 
Albany, New York 12208 

RE: Maintenance Guidelines 

Dear Ms. Bailly: 

First and foremost, if there is anything you require concerning the issue 
of the maintenance guidelines please do not hesitate to com act me. The 
members of the New York Chapter are most interested in assisting the 
Law Review Commission in any fashion possible in this matter. I have 
been given some information by my fellows that I will pass on to you 
and will certain obtain any other information you require. 

Attached hereto please find a copy of a letter received by Allan D. 
Mantel, Esq., (The President of the New York Chapter of the American 
Academy of Matrimonial Lawyers at that time) dated June 11, 2008 
from the then President of the National American Academy of 
Matrimonial Lawyers, James H. Hennenhoefer, Esq., regarding a report 
concerning maintenance guidelines from the AAML! ALI Commission 
on March 9, 2007. In that regard it is noted thal the Board of 
Governors for the American Academy of Matrimonial Lawyers did lWt 
approve the report as a guideline of any kind. It is specifically noted 
that it was not intended that the repOli be u~ed for legislation. It was 
approved as a tool and reference point when the issue of spousal support 
was discussed for settlement purposes. 

It is my understanding that the reporter for this was Professor Mary K. 
Kistchardt at the University of Missouri-Kansas City School of Law 
(816-235-2373 or kistchardtm@unkc.5!9\\). Professor Kistchardt may 
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be able to shed light on hovv' they arrived at the formula and duration conceming 
permanent maintenance. It is my understanding that there may have been other 
calculations prefonlled by the state bar also. 

We have established a subcommittee of the New York Chapter of the American 
Academy of :\1atrimonial Lawyers to address the issue of pennanent maintenance 
guidelines and would welcome an opportunity to discuss this matter with you. 
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Allan D. Mantel 
President, i\ew York Chapter 
A.A.ML 
405 Lexington Avenue 
New York, "lY 10174 

Re: Alimony Guidelines 

Dear Mr. Mantel: 

June It 20m~ 

The purpose of this letter is to respond to your letter clatec .June 5, 2.008 
Appended hereto art' the Minutes of the Board of Governors meeting when till: Ai\1vlL 
adopted the Ai\ML/AI.l Commission Report. 

As you can sec', 

1. 

2. 

In acceptmgtho\AMLlAU Commission Rcporron lvL1rch 9. ::007. the 
AAML did !lot approve the report as a gUideline of any kind 

Itwas thcintcntionofthe Board of Cove.mots of [he AAML to appnwc 
the' report and that the report be used as a tool 10 senlemcDl or 
resolution of family law cases as a factor in any spousal support 
determination and llG more. It WOlS inter.dcd [h::t che repon f'.0t b~ ll:~. 

basis fm any legislatio!1. 

3 The report and its nmtems wo.s approvecl as ~1 tool and a re;en:ilCc 
point \vhcn the issue of spC1us;d support is addressed. The AA!vlL has 
never endorsed any guideline or any legislation proffning a guic\·lim: 
rdated to spous,d support. 

The report was specifically adopted by the Board of Governors eli the AAML 
as a consideration when determining alimony/spousal support/maintenance to be 
utilized \.vith any other factors related to spousal support. 



Allan n Mantel 
June 11, 2.008 
Page 2 of 2 

It is my hqx: th"tthis lctrercLtrifies t):e AA \11.'s position whe fl [he rep0rll\as 
adopted. 

If you 11,1V\:: ar:y further questions, please do not he-snare to con tan me 

JAH/dk 
Enclosure 

Sincndv, ".-'. ~ 

Jaint'$ A. Hcnnenhoci:er 
President. AAML 

cc: Guy Ferro, Immedi3.te Past President 
Vicki \Vest. Executive Director 
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DEMOGRAPIDCS 
for 

Selected Counties in New York State 



Countyl Population! Divorces3 MHI~ PPCI5 % Below POVl'rtyt. 

Albany 7 298,284 732 $59245 $42.228 12.3 

Bronx 8 1,397,287 2,415 $35,108 $24,631 27.3 

Erie 9 909,247 2,164 $48,427 $34,786 14 

Jetlerson 10 118,719 515 $44,263 $33,463 14.6 

Kings II 2,567,098 5,394 $43,172 $30,023 21.1 

Nassau 12 1,357,429 2,421 $94,856 $62,,278 4.9 

New York 1.1 1,629,054 10,375 $68.402 $110,292 16.9 

Onondaoa 14 
I::> 454,753 1.186 $50.586 $35,751 11.7 

Westchester 15 955,962 2,307 $79,195 $70,519 8.4 

A map of New York State Counties from the 2009Kew York State Statistical Yearbook is 
attached hereto. 

2 U.S. Census Bureau, State and County Quick Facts 2009, available at 
http://quickfacts.census.gov/qfdlstates/36/36001.htm!. 

Table 48: Dissolutions of Marriage by County of Decree and Type of Decree, New York State 
2009, Vital Statistics of New York State 2009, available at 
http://www.health.state.ny.us/nysdohlvital_statistics!2009/table48.htm . 

Median Household Income. U.S. Census Bureau, State and County Quick Facts 2009. uvailable at 
http://guickfacts.census.gov!gfd/states/36/36001.hlm!. 

Personal Per Capita Income 2006, Personal Income Per Capita by COUllty of Residence, NYS: 
1998-2006,2009 New York State Statistical Yearbook, available at http://www.rockinst.orginys_statistics!2009/C!. 

US. Census Bureau, State and County Quick Facts 
http://quickfacts.censlls.gov/gfdlstates/36!36047.htm!. As of 2009, in New York State, 14.2% of Ihe population ['ell 
below the poverty line. 

7 A metropolitan area. 

A borough of New York City. 

A metropolitan area in western New Yark with 4 correction facilities operated by the Department 
of Corrections. 

10 A rural area in western New York with 2 correction facilities operated by the Department of 
Corrections and a US Anny base, Fort Drum. 

11 A borough of New York City. 

12 A suburb of New York City. 

J3 A borough of New Yark City also known as Manhattan, 

14 Includes the metropolitan area of Syracuse. 

15 A suburb of New York City with 3 correctional facilities operated by the NYS Department of 
COlTections. 
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Please allswer allqueslions. 
Donat uoe [J0ns or millkers with ink that soaks through the paper. 
Use a No.2 pencil crb!uedr black ink. 
D() not fokt .t+;ar or rnuttiatf- this fornl~ 
~'11ak::- softd fnar~:s .tnQt fH! th0 cIrcle- con1pletely. 
t'i~2.ke no. stray lnari--c.s S]'i ihis 6Jrrn. 

County 
,~, -," 

Date Matter Commenced 
Index Number 

i. Please indicate whether this drvorce WiliS: 

Date of Final Order 

2. TerriporaryiVlaintenance 

Daie of Ma~7jage 

= 

:, 

00194 
= 



t'mli1l 4. For Final Maintenance Awards Only: 

~ 

am 

~ 

"""" 5. ts husband currently employed? 
lilm 

IOllllll 

""'" 6. Is wife currently employed? 

= 
Ii1Ell 

E!]9 

7. Current health status of husband: 

""'" 
I:!l!!ll 8. Current health status of wjfe: 
m:m -I1!'m! 

~ 

""'" 

, , '.: - ~ " 

~ . " . 

0?i!S 9. Are there un-emancipated children either born to or adopted by both parents before or during the marriage? 
tE:ZB 

= 
J>m 

""'" 
Em 

!1m 

£l!O> -CZ!I!I 

C!O 

I:lm -""""me! 



10. Annua! child support obligation: 

O. Zero/None 
a. $ 1 - $ 14,999 
b. $ 15,000 - $ 24,999 

11. Indfvidua! Income Cind Property: 

i 2. Divided Property and Debt 
Not including marital home. 

c. $ 25.000 - $ 49.999 
d. $ 50,000 - $ 74,999 
e. $ 75,000 - $ 99,999 

., 
;' 

tS:'.l 

= 

~i 

= 
f. $ 'i 00,000 - $149,999 
g. $150,000 - $ 500,000 

h. More than $ 500,000 

~\ 



O. Zero/None c. $ 25.00:J - $ 49,999 
a. $ 1 - $ 14,999 d. $ 50,000 - $ 74,999 
b. $ 15,000 - $ 24,999 e. $ 75,000 - $ 99,999 

llllID 13. Otl,er 1inancial ob!iga~ions. Mark all that apply. 
:i1lii!l 

'\4, Was marital home 

i 5. Was a professional license or degree divided? 

MAIL COi'vU'UETED FORM TO: 
Off~ce of COlUln Admin!sitJration 

Office of Court Reseall"cn 
25 Beaverr Street, Room 975 

New Yorrk, NY 10004 

f. $100.000 - $149,999 

g. $150,000 - $500,000 

h. More than $ 50C,OOO 

PLEASE IDO INlOT FOILD, STAPLE, FAX OR SCAN THIS FORM 

0.0194 



ueS-HI (rev: 12/0l, 
CHILD SUPPORT SUMMARY FORM 

SUPREME AND FAMILY COURT 

COMPLETE FORM FOR EACH BASIC CHILD SUPPORT OBLIGATION ORDER! 

A. Court: 0 Supreme o Family 

B. Cooo~: ________________ __ 

C. Index #lDocket #: ______ _ 

D. Date Action Commenced: 

/ 

E. Date Judgment/Order Submitted or Signed: 

I / 

F. # Of Children Subject to Child Support Order: 

G. Annual Gross Income: 

1. Father: $ ___ _ Mother: $ ______ _ 

H. Amooot of Child Support Payment: 

1. By Father: $ __ 2. By Mother: $ __ 
annually annually 

I. Additional Child Support: 
(Circle as many as appropriate) 

Bv Father: By Mother: 

1. MedicaI/Med. Ins. 1. Medical/Med. Ins. 

2. Child Care 2. Child Care 

3. Education 3. Education 

4. Other 4. Other 

J. Did the court make a rmding that the child 
support award varied from the Child Support 
Standards Act amount? (Circle one) 

1. Yes 2. No 

K. If answer to "J" was yes, circle court's reason(s): 

1. Financial resources of parents/child. 

2. Physical/emotional health of child 
special needs or aptitudes. 

3. Child's expected standard of living had 
household remained intact. 

4. Tax. consequences. 

5. Non-monetaIy contribution toward care and 
weIl-being of child. 

6. Educational needs of either parent. 

7. Substantial differences in gross income of 
parents. 

8.' Needs of other children of non-<::ustodial 
parent. 

9. Extraordinary visitation expenses of non
custodial parent. 

10. Other (specify): 

L. Maintenance/Spousal Support: (Circle one) 

1. None 2. ByFather 3. By Mother 

M. Value of Maintenance/Spousal Support: 

$ ________ annually 

SUPREME COURT ONI. Y 

N. Allocation of Property: 

____ % To Father ___ % To Mother 

1 Defined by FeA 413(2) and DRL§24O(1-b)(bX2): "Child Support" sha.llmcan aswnto bcpaid pW'JIWII to court ord<:r or decree by 
either or both parents or pursuant to a valid agreement between !he parties for care, maintenance and oducaUoo of any unemancipated child under the 
age of twenty-one ye ..... 



NEW YORK STATE UNIFIED COURT SYSTEM 
SUPPORT SUMMARY FORM: FAMILY & SUPREME COURT 

INSTRUCTION SHEET 

UCS-lll (rev:12/01) 

Prepare one report for each proposedjudgmcnt or final order granted pursuant to Article 4 or 5 of the Family Court Act and 
DRL §240 and §236 B(9)(b) which includes a provision for child support (including modification of order). 

SUBMIT COMPLETED FORM TO: 

Office of Court Administration 
Office of Court Research 
25 Beaver Street, Room 975 
New Yor~ New York 10004 

GENERAL INSTRUCTIONS: -+ ALL ITEMS MUST BE ANSWERED 

If a number or amount in dollars is required and the answer is none, write O. 
If a certain item is not applicable, write NA. 
If the information is unknown or not knovm to the party filling out the fonn, write UK. 
"mm/ddlyy" means "month/day/year". 

SPECw... INSTRUCTIONS FOR PARTICULAR ITEMS: 

G. Use gross income figures from the last complete calendar year. Do not include maintenance or child support as income. 

H. If the child support award is calculated weekly, multiply it by 52 for the annual amount; if biweekly, multiply it by 26, 
ifmonthly, multiply it by 12. 

M. If the maintenance award is calculated weekly, multiply it by 52 for the annual amount; ifbiweekly, multiply it by 26~ if 
monthly, multiply it by 12. If the maintenance award calls for decreasing or increasing amounts (for example, a certain 
amount for five years and half that amount for another three years), then provide the average of the awards (total amount 
for aU years divided by the number of years). 

NOTE: lHIS INFORMATION IS CONFIDENTIAL AND WILL BE USED FORSTA TISTICAL PURPOSES ONLY. 
IT WILL NOT BE RETAINED IN 1HE CASE FILE. 
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New York State r STATE FILE NUMBER 

Department of Health 
m',oA CERTIFICATE OF DISSOLUTION OF MARRIAGE L 
.~I/IT IN 
PERIJA~'EN 

BLACK IRK 

r 

4 __ 

9 __ 

11_ 

Cl 
Z 
<: 
II) 
rn 
:J 
X 

UI 
LL. 

~ 

" HlISBAND _ r{A~, ;slR&.T MIDDLE Wf __ 1' .... seCI"'- SECiJRITY NUI~~ 

-U>AT= OfS1RTH ,. STATE Of BIRTH I'A. REEIOENC'e, STAre IdR' COullTY 
4C, LOCAlli'{ (CHECK ONE. AND S?t:ClFY) 

MO'it11l Da, Yr."r (COUNTRY I. tJOTV8A) [JWiC; 

1 1 I I o ,_or 
Ci ")!.In,., 

40. STP,EeT AND "LlMeER OF RESIDc~CE ONCLU05 ZIP COlle) 
YES NO 

. r"lr~llYOR~IUAG"'IS~"'ilD"NC'Wflllt Ql'ORV<ll.A!iELIMIIS'I 

o 0 I~ NO, SPeCiFY WoliN: 
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ADMlNISTRA TIVE ORDER OF THE 
CIllEF ADMINISTRATIVE JUDGE OF THE COURTS 

Pursuant to the authority vested in me by, inter ali~ sections 212 of the Judiciary Law and 

214 ofthe Family Court Act, and consistent with the legislative design, set forth in L. 20 I 0, 

c. 371, §3, to undertake a comprehensive review of our State's maintenance laws, I hereby direct 

that the attached form Special UCS-IIIA be completed for each judgment of divorce granted 

pursuant to Domestic Relations Law §§236B, 240, and 246, in Supreme Court proceedings in the 

following counties: 

Albany, Bronx, Erie, Jefferson, Kings, Nassau, New York, Onondaga, and Westchester. 

Completion of this form shall satisfy any requirement to otherwise complete Fonn UCS-

111 (Child Support Summary Form: Supreme and Family Court) in the proceeding. 

This order shall take effect on April 1, 20 Il, and shall remain in effect until further order. 

Dated: March 2 ~ 2011 
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